
 MORTGAGE DEVELOPMENTS 2007: ANSWERS TO YOUR TOP QUESTIONS | iii

Table of Contents

1 Commercial Mortgage Underwriting and Regulatory Guidance 1

Guideline on Concentrations in CRE Lending  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   1

Commercial Mortgage Lending Product  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   2

Mortgage Underwriting Process   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   3

Single-Asset Lending  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   4

Project Due-Diligence  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   5

Appraisal Review  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   6

Cash-Flow Based Underwriting .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   6

Compliance with Financial Ratios .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   7

Underwriting Construction Projects .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   8

Credit Support and Risk Mitigation  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   9

2 Nontraditional Mortgage Loan Products: Does Your Financial Institution’s 

Policy Pass Muster? 11

Potential Risks Can Lead to Regulatory Focus .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 12

Nontraditional Risks Associated with Nontraditional Mortgage Products   .   .   .   .   . 13

Three Main Areas Addressed by the Federal Guidance .   .   .   .   .   .   .   .   .   .   .   .   .   . 14

Loan Terms and Underwriting Standards .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 14

Portfolio and Risk Management Practices   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 16

Consumer Protection Issues .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 17

State Regulations .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 19

Documentation .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 20

Promissory Notes   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 20

Mortgage/Deed of Trust Riders  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 22

Disclosures  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 22

Summary    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 24

Exhibits   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 24



iv | Table of Contents

3 Bridging the Preemption Gap in 2007 63

Pending Supreme Court Decision on Preemption .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 64

Types of Institutions Under Federal Preemption Law   .   .   .   .   .   .   .   .   .   .   .   .   .   . 65

Override or Opt-Out Provisions  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 66

Preemptions Available to Federal Banks and Their Operating Subsidiaries .   .   .   .   . 67

Interest Exportation  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 67

Approval Requirements   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 69

Anti-Predatory Lending Laws .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 70

State Laws Restricting Non-Interest Charges and Fees .   .   .   .   .   .   .   .   .   .   .   .   .   . 70

Preemptions Available to State Banks .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 70

Interest Exportation  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 70

Parity Act Preemption .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 70

Parity Act Authority of State Commercial Banks .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 71

Parity Act Authority of Savings Banks and Industrial Loan Companies .   .   .   .   . 72

Preemptions for Nondepositories .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 72

Opportunities for Nonbank Lenders to Expand Preemption Authority .   .   .   .   .   .   . 72

Outsource Business Functions    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 74

“Actual Lender” Considerations  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 75

RESPA Considerations   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 76

The “State Farm” Variation on the Outsourcing Arrangement  .   .   .   .   .   .   .   .   . 77

Develop an Operating Subsidiary Relationship  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 79

States Challenge the OCC .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 79

Ownership and Control Issues.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 79

Examination and Supervision Concerns   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 80

Identify Advantages for the Bank  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 80

Form Your Own Bank    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 80

Safety-and-Soundness Supervision  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 81

Supervision of Parents and Affi  liates of Banks   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 81

Conclusion  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 82



 MORTGAGE DEVELOPMENTS 2007: ANSWERS TO YOUR TOP QUESTIONS | v

4 The Changing Landscape in Sales of Residential Mortgage Loans: The Issues 

Still Worth Negotiating 83

The Transformation of Negotiations Between Buyers and Sellers .   .   .   .   .   .   .   .   . 83

The Proliferation of Anti-Predatory Lending Statutes   .   .   .   .   .   .   .   .   .   .   .   . 84

The Advent of Regulation AB  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 85

The Increasing Risk of Mortgage Fraud.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 86

The Increasing Level of Defaults and Foreclosures by Consumers, and 

Bankruptcies by Subprime Originators .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 87

14 Issues Still Worth Negotiating  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 87

Issue 1: Material Breaches and Causality  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 87

Issue 2: Early Payment Defaults .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 88

Issue 3: Early Pay-Off s and Premium Recapture; Calculation of 

“Repurchase Price” .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 89

Issue 4: Materiality and Knowledge Qualifi cations to Representations 

and Warranties, and Related Issues   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 91

Issue 5: Buyer Representations, Warranties and Covenants, 

and Indemnifi cation .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 92

Issue 6: Timely Notice of Default; Cure Periods   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 93

Issue 7: Limitations on Indemnifi cations .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 94

Issue 8: Non-Solicitation  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 95

Issue 9: Structure of the Mortgage Loan Purchase Agreement and 

Ancillary Documents.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 96

Issue 10: Appraisals and Appraisers: Limitations on the Buyer’s Ability to 

Challenge Collateral Valuations  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   . 97

Issue 11: Specifi c Indemnifi cations in Lieu of Repurchase    .   .   .   .   .   .   .   .   .   . 98

Issue 12: Grant of a Security Interest in the Mortgage Loans  .   .   .   .   .   .   .   .   . 99

Issue 13: Consideration of Regulation AB .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  100

Issue 14: Legal Opinions; “True Sale” Opinions    .   .   .   .   .   .   .   .   .   .   .   .   .   .  101

Additional Contractual Provisions to Consider    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  102

The Buyer’s Actual Knowledge of Defects .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  102

The Seller Is Not an Absolute Guarantor   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  102

Product-Specifi c Concerns (Interest-Only Loans; Option ARMs, HELOCs, 

Second-Lien Loans)   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  103



vi | Table of Contents

Reconstitution of Representations and Warranties; Number of Allowed 

Assignees of the Buyer .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  103

Venue for Resolution of Confl icts; Governing Law .   .   .   .   .   .   .   .   .   .   .   .   .  103

Timing of Delivery of Documents Before Triggering Repurchase    .   .   .   .   .   .  104

The Buyer’s Right to Review Files Prior to Purchase   .   .   .   .   .   .   .   .   .   .   .   .  104

Confi dentiality/Privacy of Data (GLB Concerns)  .   .   .   .   .   .   .   .   .   .   .   .   .   .  104

Substitution Rights   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  105

Correct Use of Defi ned Terms  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  105

MERS; Electronic Document Delivery (Imaging); Electronic Signature; 

Additional Representations and Warranties; Delivery of 

Recorded Assignments .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  105

Remedies in Agreement Are the Sole Remedies.   .   .   .   .   .   .   .   .   .   .   .   .   .  106

The Seller’s Standard of Care (Particularly Regarding Interim Servicing) .   .   .  106

Mitigation of Losses Language; No Right of Setoff  by the Buyer .   .   .   .   .   .   .  106

Sunset Clause for Liability Under Representations and Warranties    .   .   .   .   .  106

Language to Avoid: “Best Eff orts,” Characterization of the 

Seller as “Trustee”  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  107

Limitations on Assignment Rights of Seller and of Buyer.   .   .   .   .   .   .   .   .   .  107

Mortgage Loan Schedule (Can the Seller Provide All of the Items Listed?)  .   .  107

Giving the Buyer a Power of Attorney (or Appointing Buyer Employees 

as Offi  cers of Buyer)  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  107

Conclusion .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  107

5 Subprime Mortgage Loans 109

High Risks   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  110

Market Growth  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  110

The Legal Framework  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  111

The Supply Side .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  112

The Growth of Securitization .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  114

Turbulent Times.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  114

Market Developments  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  115

Defaults and Delinquencies    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  116

Conclusion .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  116



 MORTGAGE DEVELOPMENTS 2007: ANSWERS TO YOUR TOP QUESTIONS | vii

6 Protecting the Mortgage Loans Portfolio from Bankruptcy Litigation 119

Eff ects of Downturn in the Housing Market    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  119

Bankruptcy Code Protection   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  120

Guarantee the Repurchase Obligation .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  121

No Protections for Open-Ended Repurchase Obligations  .   .   .   .   .   .   .   .   .   .  122

Review Your Mortgage Loans Portfolio.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  122

Precautions When Seller Files for Bankruptcy .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  123

In Summary   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  124

7 An Important and Costly Distinction: Are Employees Properly Classifi ed as 

Exempt from Minimum Wage and Overtime Requirements Under the Fair 

Labor Standards Act? 125

Exemptions from Minimum Wage and Overtime Compensation Under 

the Fair Labor Standards Act  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  126

Administrative Exemption   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  126

Executive Exemption    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  130

Professional Exemption    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  131

The Highly Compensated Exemption.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  131

Outside Sales Exemption .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  132

Computer Employees    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  133

The Act’s Prohibition Against Retaliation for Engaging in Protected Conduct .   .   .  134

The Potential Remedies Available to a Prevailing Plaintiff  or Class of Plaintiff s 

Under the Fair Labor Standards Act Can Be Signifi cant    .   .   .   .   .   .   .   .   .   .   .   .  134

Practical Tips for Limiting Liability Under the Fair Labor Standards Act   .   .   .   .   .  135

8 Identity Theft and Protecting Data: What Mortgage Lenders and Others in the 

Financial Industry Should Know About the Increasing Dangers Associated with 

Identity Theft 137

Employees May Be Our Biggest Concern .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  138

The Facts About FACTA — Be Careful What You Discard or “Delete” .   .   .   .   .   .   .  139

Records Aff ected by FACTA  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  139

How to Protect Your Company.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  140

Companies Must Be Careful Even if FACTA Does Not Apply  .   .   .   .   .   .   .   .   .   .   .  141

Be Careful What You Mail .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  141



viii | Table of Contents

New State Laws .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  142

Watch Out for Electronic Intrusion    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  142

Reconsider How Files and Data Are Stored and Used    .   .   .   .   .   .   .   .   .   .   .   .   .  143

Summing It All Up.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  143

9 Workplace Privacy 145

Background and Credit Checks   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  145

The Fair Credit Reporting Act (15 USC §§ 1681-81t (1990)) .   .   .   .   .   .   .   .   .  146

Criminal History and Suspicious Activities   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  147

Use of Bankruptcy and Workers’ Compensation Filings .   .   .   .   .   .   .   .   .   .   .  148

Drivers’ Licenses and Records  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  148

Employee Testing  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  149

Drug and Alcohol Testing .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  149

Polygraph Testing  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  150

Physical Examinations  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  151

The Health Insurance Portability and Accountability Act of 1996 (HIPAA)  .   .   .   .  152

Monitoring Employee Activities .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  153

Employee Communications .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  153

Video and Surveillance Cameras .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  155

Physical Searches of Property and Persons  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  155

10 Negligent Hiring and Retention 159

Who Is an Employee?   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  159

Cost of Doing Business .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  160

Employer Negligence Required .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  160

Elements of a Cause of Action    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  160

State Cases .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  161

Arizona.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  161

Arkansas  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  161

California .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  161

Colorado  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  162

Connecticut .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  162



 MORTGAGE DEVELOPMENTS 2007: ANSWERS TO YOUR TOP QUESTIONS | ix

District of Columbia  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  162

Georgia.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  162

Iowa .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  163

Massachusetts    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  163

Michigan .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  163

Missouri   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  164

Nevada .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  164

New York .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  164

North Carolina    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  164

Ohio  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  164

South Carolina    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  165

Texas .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  165

Five Steps to Avoid Negligent Hiring or Negligent Retention Claims .   .   .   .   .   .   .  165

Step 1. Eff ective Job Applications  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  165

Step 2. Good Interview Techniques    .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  166

Step 3. Background Checks and References .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  166

Step 4. Drug Testing  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  167

Step 5. Consistent Enforcement of Employment Policies  .   .   .   .   .   .   .   .   .   .  167

Conclusion  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  167

11 Legal and Ethical Issues in Mortgage Banking: The Subprime Mortgage Meltdown 169

Ethics and Legality   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  170

Flashback to 2000 .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  170

The Federal Reserve Takes Action   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  171

The Low-Rate Real Estate Boom — 2001–2004   .   .   .   .   .   .   .   .   .   .   .   .   .  171

2005–2007: The End of the Game .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  173

The Ethics of the Mortgage Market   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  175

Everybody Wins (for a While) in an Up-Market   .   .   .   .   .   .   .   .   .   .   .   .   .   .  175

Somebody Really Loses in a Down-Market  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  176

The Need for Mortgage Reform .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  177

Revision of Lending Standards   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  177

Regulation of Mortgage Professionals  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  177



x | Table of Contents

Mortgage Brokers  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  177

Appraisers   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  178

Mortgage Lenders .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  178

Mortgage Funding Sources .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  179

Conclusion  .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  181


