
	 vii

Summary Table of Contents

Precollection Considerations

Chapter 1:	 Precollection Considerations and the Loan Application
Chapter 2:	 Setting Up the Collections Department

Collection Techniques

Chapter 3:	 When You Think Things Are Going Bad
Chapter 4:	 Collection Techniques
Chapter 5:	 Skip Tracing
Chapter 5A:	 Military Collections

Mass Layoffs, Bankruptcy

Chapter 6:	 How to Handle the Mass Layoff
Chapter 7:	 Bankruptcy

Methods of Recovery

Chapter 8:	 The Charge-Off Process
Chapter 9:	 Life After Charge-Off: How to Make a Bad Account Work for You
Chapter 10:	 Workouts and Settlements
Chapter 11:	 Auto Repossession
Chapter 12:	 Real Estate Workouts and Foreclosure

Legal and Regulatory Issues

Chapter 13:	 The Law: How to Use It to Collect on Your Debts
Chapter 14:	 Statutes and Regulations That Apply to Banks
Chapter 15:	 Probate
Glossary



	 viii

Debt Collection Manual: Regulation, Law, and Best Practices



	 ix

Contents

About the Author.................................................................................................................................................................iii
How to Use This Manual...................................................................................................................................................... v
Summary Table of Contents...............................................................................................................................................vii

Precollection Considerations

Chapter 1
Precollection Considerations and the Loan Application

Precollection Considerations........................................................................................................................................... 1-1
The Importance of Empathy...................................................................................................................................... 1-1

What Delinquent Customers “Know”................................................................................................................ 1-2
The Loan Process............................................................................................................................................................... 1-3

Open-End and Closed-End Loans............................................................................................................................ 1-3
Open-End Loans................................................................................................................................................... 1-3
Closed-End Loans................................................................................................................................................. 1-3

Basic Concepts................................................................................................................................................................... 1-3
Secured and Unsecured Transactions....................................................................................................................... 1-3
The Process of Making a Security Interest............................................................................................................... 1-4
When Attachment of the Security Interest Occurs................................................................................................. 1-4
Rights of the Debtor.................................................................................................................................................... 1-4
Perfection..................................................................................................................................................................... 1-5
UCC-1 Financing Statement...................................................................................................................................... 1-6
Default and Foreclosure.............................................................................................................................................. 1-6
Borrowing Authorization........................................................................................................................................... 1-6
Participation Agreement............................................................................................................................................ 1-7
Bond and Stock Powers.............................................................................................................................................. 1-7
Co-Maker..................................................................................................................................................................... 1-7
Loan Guarantee........................................................................................................................................................... 1-7
Subordination Agreement.......................................................................................................................................... 1-7
Revocable Living Trusts.............................................................................................................................................. 1-7

Types of Loans................................................................................................................................................................... 1-8
Customer Identification Requirements of the USA PATRIOT Act.......................................................................... 1-12

What It Requires........................................................................................................................................................ 1-12
Identity Verification Procedures.............................................................................................................................. 1-12

Verification Through Documents..................................................................................................................... 1-13
Nondocumentary Verification Methods.......................................................................................................... 1-14
Additional Verification for Nonindividuals..................................................................................................... 1-14
Lack of Verification............................................................................................................................................. 1-15

Recordkeeping Requirements.................................................................................................................................. 1-15

10/11



	 x

Debt Collection Manual: Regulation, Law, and Best Practices

Consulting Government Lists.................................................................................................................................. 1-15
Identity Theft.................................................................................................................................................................... 1-16

Red Flag Requirements for Financial Institutions ............................................................................................... 1-17
Who Must Comply with the Red Flag Rules?.................................................................................................. 1-18
Complying with the Red Flag Rule................................................................................................................... 1-18
How Flexible Are the Red Flag Rules?.............................................................................................................. 1-18
Examples of Red Flags........................................................................................................................................ 1-19

Mandated Response.................................................................................................................................................. 1-21
Customer Privacy...................................................................................................................................................... 1-22

Security Guidelines............................................................................................................................................. 1-22
FTC Safeguards Rule................................................................................................................................................. 1-25

Who Must Comply?............................................................................................................................................ 1-25
How to Comply................................................................................................................................................... 1-25
Securing Information.......................................................................................................................................... 1-26
Security Check: Reducing Risks to Your Computer Systems ....................................................................... 1-29
Starting Out.......................................................................................................................................................... 1-30
Determining Priorities Among Risks: Computer Systems............................................................................ 1-30

PCI Data Security Standards for Credit Card Data.............................................................................................. 1-31
Internal Data Security............................................................................................................................................... 1-32

Internal Data Security Checklist....................................................................................................................... 1-32
Third-Party Information Security........................................................................................................................... 1-33
The Loan Application................................................................................................................................................ 1-34

Name..................................................................................................................................................................... 1-34
E-mail Address.................................................................................................................................................... 1-35
Present Address................................................................................................................................................... 1-35
Previous Address................................................................................................................................................. 1-35
Social Security Number/Taxpayer Identification Number............................................................................ 1-35
Name and Address of Employer........................................................................................................................ 1-36
Bank Credit References...................................................................................................................................... 1-36
Name and Address of Nearest Relative Not Living with the Customer....................................................... 1-37
Name and Address of Personal Friend Not a Relative.................................................................................... 1-37
Current Income................................................................................................................................................... 1-37
Does the Applicant Own or Rent?.................................................................................................................... 1-37
Purpose of the Loan............................................................................................................................................ 1-37
Account Number Under Which the Loan Is Created and Information on	
Other Accounts with the Bank.......................................................................................................................... 1-38
Phone Number..................................................................................................................................................... 1-38
Date of Birth......................................................................................................................................................... 1-38
Collateral.............................................................................................................................................................. 1-39
Outstanding Indebtedness................................................................................................................................. 1-39

The Telephone Application...................................................................................................................................... 1-39
Disclosures................................................................................................................................................................. 1-40
Liens............................................................................................................................................................................ 1-40

Contractual Lien.................................................................................................................................................. 1-40



	 xi

Contents

Liens to Secure Credit Card Indebtedness....................................................................................................... 1-40
Right of Setoff — Credit Card Accounts.......................................................................................................... 1-41
Cross-Collateralization Clause.......................................................................................................................... 1-41

UCC 9-210 Requests................................................................................................................................................. 1-42
Request for an Accounting (UCC 9-210(a)(2))............................................................................................... 1-42
Request Regarding a List of Collateral (UCC 9-210(a)(3))........................................................................... 1-43
Request Regarding a Statement of Account (UCC 9-210(a)(4))................................................................... 1-43

Grounds for Default.................................................................................................................................................. 1-43
Failure to Pay on Time........................................................................................................................................ 1-43
Cross Default........................................................................................................................................................ 1-43
Misrepresentation................................................................................................................................................ 1-43
Default on Other Debt........................................................................................................................................ 1-44
Revocation by the Guarantor............................................................................................................................. 1-44
Damage or Destruction of Collateral............................................................................................................... 1-44
Lack of Insurance................................................................................................................................................ 1-44
Failure to Record Security Interest by the Customer...................................................................................... 1-44
Death..................................................................................................................................................................... 1-45
Bankruptcy........................................................................................................................................................... 1-45

Terminating the Home Equity Line of Credit....................................................................................................... 1-45
Termination of Line/Demand of Full Repayment ......................................................................................... 1-46
Suspension or Reduction of Line ..................................................................................................................... 1-46

Reinstatement of Credit Privileges.......................................................................................................................... 1-47
Fair Lending: Substantive Concerns about Reducing the Availability of Credit ............................................. 1-47
Adverse Action Notices ........................................................................................................................................... 1-47

Requirements Under Regulation B .................................................................................................................. 1-47
Requirements Under the Fair Credit Reporting Act (FCRA) ...................................................................... 1-48

Unfair or Deceptive Acts or Practices .................................................................................................................... 1-48
Fair Credit Reporting Act............................................................................................................................................... 1-49

Basic Consumer Rights............................................................................................................................................. 1-49
Consumers Must Be Told if Information in Their Consumer File Has Been Used	
Against Them....................................................................................................................................................... 1-50
Consumers Can Find Out What Is in Their File............................................................................................. 1-51
Consumers Can Dispute Inaccurate Information with the CRA................................................................. 1-52
Inaccurate Information Must Be Corrected or Deleted................................................................................. 1-52
Consumers Can Dispute Inaccurate Items with the Source of the Information......................................... 1-52
Outdated Information Cannot Be Reported................................................................................................... 1-52
Access to the Consumer’s File Is Limited......................................................................................................... 1-53
Consumer Consent Is Required for Reports to Employers and Reports Containing	
Medical Information........................................................................................................................................... 1-53
Consumers May Seek Damages from Violators.............................................................................................. 1-53

Reporting the Dismissed Bankruptcy Matter........................................................................................................ 1-54
Fair and Accurate Credit Transactions Act ........................................................................................................... 1-55

Reporting of Information to Credit Bureaus............................................................................................................... 1-57
Collections Marketing.................................................................................................................................................... 1-57



	 xii

Debt Collection Manual: Regulation, Law, and Best Practices

Exhibits on CD................................................................................................................................................................ 1-59
Exhibit 1.1: Revocation of a Line of Credit When a Credit Report Is Not Used
Exhibit 1.2: Revocation of Line of Credit When a Credit Report from a Credit Reporting Agency Is Used
Exhibit 1.3: Revocation of a Line of Credit When Information Is Received from a Third Party
Exhibit 1.4: FFIEC Advisory Letter on Reporting Practices to Credit Bureaus
Exhibit 1.5: FTC Letters Regarding Reporting of Charged-Off Accounts in Credit Reports
Exhibit 1.6: FTC Opinion Letter on Section 605(a)(1) of the Fair Credit Reporting Act
Exhibit 1.7: Request for an Accounting Under UCC Revised Article 9 9-210(a)(2)
Exhibit 1.8: Request Regarding a List of Collateral Under UCC Revised Article 9 9-210(a)(3)
Exhibit 1.9: Request Regarding a Statement of Account Under UCC Revised Article 9 9 210(a)(4)
Exhibit 1.10: CIP Regulation
Exhibit 1.11: FAQs: Final CIP Rule
Exhibit 1.12: Sample Confidentiality Agreement
Exhibit 1.13: Sample Privacy Contract Addendum

Chapter 2
Setting Up the Collections Department

Considerations for the Department................................................................................................................................ 2-1
Review the Present Situation..................................................................................................................................... 2-1
Collecting During a Recession.................................................................................................................................. 2-2

Identifying Your Bank’s Value Proposition ....................................................................................................... 2-2
Set Up a Specific and Consistent Collections Policy.............................................................................................. 2-2
Consider a Collections Department Mission Statement........................................................................................ 2-4
Assess Your Technology............................................................................................................................................. 2-4
The Fair Debt Collections Practices Act and Your Collection Department........................................................ 2-4
Collections Compliance Program............................................................................................................................. 2-5
Collections Policy and Discrimination.................................................................................................................... 2-5
Collections Department as Watchdog for the Bank............................................................................................... 2-5
Small Balances............................................................................................................................................................. 2-7
Tickler System.............................................................................................................................................................. 2-7
Skip Tracing................................................................................................................................................................. 2-7

Outside Creditors.................................................................................................................................................. 2-8
Skip Tracing for the Bank..................................................................................................................................... 2-8

Reports.......................................................................................................................................................................... 2-8
Days Delinquent by Product ............................................................................................................................... 2-8
First Time Delinquency ....................................................................................................................................... 2-9
Promises Broken Report....................................................................................................................................... 2-9
Funds in Delinquent Accounts Report............................................................................................................... 2-9
Month-End Delinquency Reports....................................................................................................................... 2-9
Charged-Off Accounts........................................................................................................................................ 2-10
What to Do with the Reports............................................................................................................................. 2-10

Allowance for Loan and Lease Losses.................................................................................................................... 2-10
Who Is Responsible............................................................................................................................................. 2-11



	 xiii

Contents

How Much Is Enough?....................................................................................................................................... 2-11
How to Rate Outstanding Loans....................................................................................................................... 2-11

Risk-Based Lending and the Collections Department......................................................................................... 2-12
Benefits for the Collection Department........................................................................................................... 2-13
Steps for the Collection Department................................................................................................................ 2-14
Drawbacks of Risk-Based Lending................................................................................................................... 2-14

Assignment of Accounts........................................................................................................................................... 2-14
Assigning Accounts Cradle to Grave................................................................................................................ 2-15
Rotational System................................................................................................................................................ 2-15
Credit Quality...................................................................................................................................................... 2-15

Reviewing the Work of the Department................................................................................................................ 2-16
How Is the Account Worked?............................................................................................................................ 2-16
How Often Is It Worked?.................................................................................................................................... 2-16
Has the Collector Followed Up on the Account After Working It?.............................................................. 2-16
Telephone Productivity Metrics........................................................................................................................ 2-17
Bankruptcy Reaffirmations................................................................................................................................ 2-17

Monitoring Telephone Conversations.................................................................................................................... 2-18
Tracking Productivity............................................................................................................................................... 2-18

Implement a Collections Quality Program...................................................................................................... 2-18
Tax Forms......................................................................................................................................................................... 2-19

IRS Form 1099-A....................................................................................................................................................... 2-19
IRS Form 1099-C....................................................................................................................................................... 2-20

What Is a Debt?.................................................................................................................................................... 2-20
Is There a Dollar Threshold Amount for Filing?............................................................................................. 2-20
When Must a 1099-C Be Filed?......................................................................................................................... 2-20
Who Must File the Form?.................................................................................................................................. 2-22
What if There Are Multiple Debtors?............................................................................................................... 2-23
How Long Must the Form Be Kept?................................................................................................................. 2-23
Must Interest Be Reported?................................................................................................................................ 2-23
What if an Institution Releases One Debtor, But Holds the Other Debtor Still Liable?............................ 2-23
How About Guarantors or Sureties?................................................................................................................. 2-23
Can I Still Collect Payments Even After the Form Has Been Filed?............................................................ 2-24
Pitfall..................................................................................................................................................................... 2-24

Materials You Should Have in Your Collections Department................................................................................... 2-25
Board Policies and Procedures Relating to the Collections and Loan Departments....................................... 2-25

Strike Policy......................................................................................................................................................... 2-26
Reference Materials to Be Kept in the Collections Department......................................................................... 2-26

Current Loan Documents.................................................................................................................................. 2-26
Current Rate Sheet.............................................................................................................................................. 2-26
Current Phone Book........................................................................................................................................... 2-27
Phone Books for the Past Two Years................................................................................................................. 2-27
A Crisscross Directory........................................................................................................................................ 2-27
Directory of Your Local and State Government Agencies and Offices........................................................ 2-27
Professional Directories...................................................................................................................................... 2-27



	 xiv

Debt Collection Manual: Regulation, Law, and Best Practices

Lists of Local Banks............................................................................................................................................. 2-27
List of Contacts.................................................................................................................................................... 2-28
Time Zone Map................................................................................................................................................... 2-28

Hiring Your Collections Department........................................................................................................................... 2-28
Hiring Quality Collections Staff.............................................................................................................................. 2-28
How Much Does It Cost?......................................................................................................................................... 2-29
How Much Are Employees Worth?........................................................................................................................ 2-30
Where to Advertise Positions.................................................................................................................................. 2-31

Web Sites............................................................................................................................................................... 2-31
Audio Response System...................................................................................................................................... 2-31
Public Events........................................................................................................................................................ 2-32
Banners................................................................................................................................................................. 2-32
Movie Theaters..................................................................................................................................................... 2-32
Radio..................................................................................................................................................................... 2-32
Temporary Agencies........................................................................................................................................... 2-32
Open House......................................................................................................................................................... 2-33
Computerized Recruiting Services and the Internet...................................................................................... 2-33
Community Agencies......................................................................................................................................... 2-33

Walk-In Applicants................................................................................................................................................... 2-33
In-House Programs to Attract Employees............................................................................................................. 2-34
Nepotism Policy........................................................................................................................................................ 2-35
Other Potential Sources for Finding Employees................................................................................................... 2-35
The Interview............................................................................................................................................................. 2-37

Sample Interview Questions for a Collections Manager or Collector.......................................................... 2-37
Preemployment Screening Methods....................................................................................................................... 2-38
Criminal Background Checks................................................................................................................................. 2-38
Collections Background Versus Financial Institution Operations Background............................................... 2-40
Compensation............................................................................................................................................................ 2-41
Incentive Plans........................................................................................................................................................... 2-41

Goal-Oriented Objectives.................................................................................................................................. 2-42
Customer Service-Based Objectives................................................................................................................. 2-43
Event-Triggered Objectives................................................................................................................................ 2-43

Employee Retention........................................................................................................................................................ 2-44
How to Build Your Team.......................................................................................................................................... 2-45
Work Environment................................................................................................................................................... 2-45
Regular Staff Meetings.............................................................................................................................................. 2-45
Alternative Work Arrangements............................................................................................................................. 2-46

Flex Time.............................................................................................................................................................. 2-46
Telecommuting.................................................................................................................................................... 2-46

Training...................................................................................................................................................................... 2-47
Vendor-Supplied Training.................................................................................................................................. 2-48
Self-Study.............................................................................................................................................................. 2-48
Educational Assistance....................................................................................................................................... 2-48
Financial Institution Trade Association and League Programs.................................................................... 2-48



	 xv

Contents

Other Collections Managers.............................................................................................................................. 2-49
Collections Roundtable...................................................................................................................................... 2-49

Increasing Productivity.................................................................................................................................................. 2-49
Staff Burnout.................................................................................................................................................................... 2-50

Why Limit Staff Turnover........................................................................................................................................ 2-51
Single-Person Collections Departments................................................................................................................ 2-52
Collections Manager Dealing with Staff................................................................................................................. 2-52
Why Do Employees Leave Their Jobs?................................................................................................................... 2-53
Letter to Customer When a Mistake Is Made........................................................................................................ 2-54
Giving in to a Customer........................................................................................................................................... 2-54
Job Repetitiveness...................................................................................................................................................... 2-55

Exhibits and Appendixes on CD................................................................................................................................... 2-55
Exhibit 2.1: Collection Contacts Time Line
Exhibit 2.2: Sample Work Card
Exhibit 2.3: Employee Performance — Collections
Exhibit 2.4: Sample Apology Letter
Exhibit 2.5: Sample Letter to the Customer
Exhibit 2.6: Checklist for When to File a 1099-C Form
Exhibit 2.7: Loan Review Worksheet
Appendix 2.1: Policy for Charging Off Loans
Appendix 2.2: Collections Policy and Procedures
Appendix 2.3: FFIEC Policy Statement on Allowance for Loan and Lease Losses
Appendix 2.4: FFIEC Guidance on Credit Card Account Management and Loss Allowance Practices

Collection Techniques

Chapter 3
When You Think Things Are Going Bad

Factors Not Relevant to Delinquency............................................................................................................................. 3-1
Why Loans Go Bad........................................................................................................................................................... 3-2
HELOC Portfolio Risk Assessment................................................................................................................................. 3-5

Collateral Valuation Management............................................................................................................................ 3-6
Automated Valuation Models.............................................................................................................................. 3-6
Account Management........................................................................................................................................... 3-7

Portfolio Management................................................................................................................................................ 3-8
Policies.................................................................................................................................................................... 3-8
Portfolio Objectives and Risk Diversification.................................................................................................... 3-8
Management Information Systems..................................................................................................................... 3-8
Policy and Underwriting Exception Systems.................................................................................................... 3-9
High LTV Monitoring.......................................................................................................................................... 3-9
Stress Testing for Portfolios................................................................................................................................ 3-10
Operations, Servicing, and Collections............................................................................................................ 3-10



	 xvi

Debt Collection Manual: Regulation, Law, and Best Practices

Lien Recording..................................................................................................................................................... 3-10
Problem Loan Workouts and Loss Mitigation Strategies............................................................................... 3-10

Establish a Troubled Customer Committee................................................................................................................. 3-11
Factors for Identifying Severe Delinquency Potential................................................................................................ 3-11

Deficient or Delayed Payments............................................................................................................................... 3-12
Stopping Direct Deposit........................................................................................................................................... 3-12
Proposed Layoff by a Major Employer in Your Lending Area............................................................................ 3-13
Nonsufficient Funds Checks.................................................................................................................................... 3-13
Withdrawal of All Funds.......................................................................................................................................... 3-13
Understanding the Delinquency Cycle.................................................................................................................. 3-14
Communication from Customer............................................................................................................................ 3-14

Telephone Contact.............................................................................................................................................. 3-14
Contact by Mail................................................................................................................................................... 3-15

Notice of Attachment of Accounts.......................................................................................................................... 3-15
IRS Levies................................................................................................................................................................... 3-15
Other Public Records................................................................................................................................................ 3-15
Sale of Assets by the Debtor..................................................................................................................................... 3-16
External Customer Data Review ............................................................................................................................ 3-16
Inquiries of Other Lenders Concerning Liens...................................................................................................... 3-16
Abnormal Cash Advances or Purchasing on Credit Lines ................................................................................. 3-17
Skip Tracing by Other Institutions.......................................................................................................................... 3-17
Checks Drawn on Credit Lines............................................................................................................................... 3-17
Checks or Disbursements from Mutual Funds Companies................................................................................ 3-18
Rumors........................................................................................................................................................................ 3-18
Additional Loan Applications for Debt Consolidation Loans............................................................................. 3-18

Identifying Problems on Commercial Accounts......................................................................................................... 3-18
Agricultural Loans.................................................................................................................................................... 3-18
Commercial Real Estate........................................................................................................................................... 3-19
Floor Plan Loans........................................................................................................................................................ 3-19

Exhibit on CD.................................................................................................................................................................. 3-20
Exhibit 3.1: Questionnaire for Customers in Trouble

Chapter 4
Collection Techniques

The Real Value in Collections.......................................................................................................................................... 4-1
Identifying Your Financial Institution’s Value Proposition ......................................................................................... 4-1
Understanding the Mindset of the Debtor..................................................................................................................... 4-2

The Pressure of Delinquency..................................................................................................................................... 4-2
Person with Whom You May Discuss the Account...................................................................................................... 4-2
Collection Stages............................................................................................................................................................... 4-3

Potential Problems in Collecting an Account.......................................................................................................... 4-3
Paid in Full Checks (Accord and Satisfaction).................................................................................................. 4-3

Alternative Payment Arrangements................................................................................................................................ 4-4



	 xvii

Contents

Credit/Debit Cards...................................................................................................................................................... 4-5
Direct Payroll Deposit................................................................................................................................................ 4-5
Collections Department Transfers............................................................................................................................ 4-5
Electronic Payments.................................................................................................................................................... 4-5

Wire Transfers........................................................................................................................................................ 4-5
Automated Clearinghouse................................................................................................................................... 4-6

Preauthorized Drafts................................................................................................................................................... 4-6
Debt Cancellation and Debt Suspension Agreements............................................................................................ 4-7

Collection Pointers............................................................................................................................................................ 4-8
The Credit Report — Your Greatest Leverage............................................................................................................. 4-11
Prioritize Your Collection Efforts.................................................................................................................................. 4-12

Date of Delinquency................................................................................................................................................. 4-12
Account Payment History........................................................................................................................................ 4-13
Loan Type................................................................................................................................................................... 4-13
Indirect Car Loans..................................................................................................................................................... 4-13
Loan Balance.............................................................................................................................................................. 4-13
Delinquency Amount............................................................................................................................................... 4-13
Risk-Based Lending Factors..................................................................................................................................... 4-14
Probability of Collections Based on Scoring Models........................................................................................... 4-14
Score-Based Matrix................................................................................................................................................... 4-15

Meeting with the Debtor................................................................................................................................................ 4-15
E-Mail Collections........................................................................................................................................................... 4-15

Texting........................................................................................................................................................................ 4-16
Telephone Collection...................................................................................................................................................... 4-17

What Style of Collections Do I Use?....................................................................................................................... 4-17
Hard Style............................................................................................................................................................. 4-18
Soft Approach...................................................................................................................................................... 4-18

Preparing for the Call............................................................................................................................................... 4-18
Taping Telephone Calls............................................................................................................................................. 4-19
Caller ID..................................................................................................................................................................... 4-20
Making Contact......................................................................................................................................................... 4-20
Focus on the Conversation....................................................................................................................................... 4-21
Communication Style............................................................................................................................................... 4-21

Basic Approach.................................................................................................................................................... 4-21
Offending the Customer..................................................................................................................................... 4-22
When a Collector and Customer Do Not Mix................................................................................................ 4-22

Actions to Avoid........................................................................................................................................................ 4-22
Telephone Etiquette................................................................................................................................................... 4-23
When to Call.............................................................................................................................................................. 4-24
Effective Telephone Collection Measures.............................................................................................................. 4-25

Basic Collections Phone Call Model................................................................................................................. 4-26
The Co-Maker (or Cosigner)................................................................................................................................... 4-35
When the Delinquent Customer Is a Student........................................................................................................ 4-35
Establishing a Time for the Next Call..................................................................................................................... 4-36



	 xviii

Debt Collection Manual: Regulation, Law, and Best Practices

Letters................................................................................................................................................................................ 4-36
Types of Letters.......................................................................................................................................................... 4-36

When the Customer Does Not Make a First Payment................................................................................... 4-36
Early Stage Delinquency..................................................................................................................................... 4-37
Middle Stage Delinquency................................................................................................................................. 4-37
Holiday Card or Personal Greeting................................................................................................................... 4-37
Final Demand...................................................................................................................................................... 4-37
1099-C Letter....................................................................................................................................................... 4-37

Format of Letter......................................................................................................................................................... 4-38
Address................................................................................................................................................................. 4-38
Salutation.............................................................................................................................................................. 4-38
Fonts...................................................................................................................................................................... 4-38

The Envelope.............................................................................................................................................................. 4-38
Optional Ancillary Service Endorsements....................................................................................................... 4-39
Return Service Requested.................................................................................................................................. 4-39
Temp-Return Service Requested....................................................................................................................... 4-39

Commercial Mail Receiving Agency...................................................................................................................... 4-39
The Correct Address................................................................................................................................................. 4-40
Postage Prepaid Envelopes....................................................................................................................................... 4-40
What You Should Avoid........................................................................................................................................... 4-40
Adverse Action Notices............................................................................................................................................ 4-41
Special Disclosure Required in California............................................................................................................. 4-41

Collection Response from the Customer..................................................................................................................... 4-41
Collection Productivity.................................................................................................................................................. 4-43
Implement a Collections Quality Program.................................................................................................................. 4-43
Collections Over the Internet........................................................................................................................................ 4-44

Internet Payment Hints............................................................................................................................................ 4-45
Financial Counseling...................................................................................................................................................... 4-45

Debt Management Programs................................................................................................................................... 4-45
How Does a Debt Management Program Work?............................................................................................ 4-46
What Type of Debts Are Accepted into a Plan?.............................................................................................. 4-46
Who Pays the Costs?........................................................................................................................................... 4-46
Why Should the Bank Make Concessions?...................................................................................................... 4-47

Reducing Expenses.................................................................................................................................................... 4-47
Required Prebankruptcy Financial Counseling.................................................................................................... 4-48

Limited Effectiveness?......................................................................................................................................... 4-49
Financial Literacy Programs.................................................................................................................................... 4-50

Financial Literacy Mandates of Wall Street Reform and Consumer Protection Act.................................. 4-50
Strategies and Approaches..................................................................................................................................... 4-50a
Basic Financial Services and Asset Building.......................................................................................................... 4-52

School Programs.................................................................................................................................................. 4-52
Adult Basic Financial Services........................................................................................................................... 4-53
Individual Development Account..................................................................................................................... 4-54
Retirement and Financial Security.................................................................................................................... 4-55



	 xix

Contents

Credit Management and Credit Repair.................................................................................................................. 4-55
Credit Repair Schemes.............................................................................................................................................. 4-55

Fraudulent Credit Repair Methods .................................................................................................................. 4-56
Homeownership Counseling................................................................................................................................... 4-56
Small Business and Microenterprise Technical Assistance.................................................................................. 4-57
Financial Literacy Commission and Office of Financial Education................................................................... 4-58

Exhibits on CD................................................................................................................................................................ 4-58
Exhibit 4.1: Sample Letters Confirming Payment Agreements Made in a Telephone Conversation
Exhibit 4.2: Sample Letter Informing Co-Maker of Delinquency and Conversation with Customer
Exhibit 4.3: Sample Letters to Customer Who Defaults on a Payment
Exhibit 4.4: Sample Reminder Notices
Exhibit 4.5: Sample Middle Stage Notices to Customer of Delinquency
Exhibit 4.6: Sample Notice to Co-Maker of Middle Stage Delinquency
Exhibit 4.7: Sample Final Demand Letters to Customers
Exhibit 4.8: Sample Final Notice Letters to Co-Makers
Exhibit 4.9: Sample Adverse Action Notices
Exhibit 4.10: Sample Letters Regarding Debt Management Agency
Exhibit 4.11: Collection Abbreviations
Exhibit 4.12: Sample IRS 1099-C Letter
Exhibit 4.13: Possible Sources of Funds to Pay Debts
Exhibit 4.14: Official U.S. Postal Service Abbreviations
Exhibit 4.15: Postal Street Abbreviations
Exhibit 4.16: Uniform Commercial Code § 3-311 Accord and Satisfaction by Use of an Instrument
Exhibit 4.17: FTC Pamphlet, “Credit and Divorce”
Exhibit 4.18: OCC Interpretative Letter Regarding Debt Suspension Agreement
Exhibit 4.19: Sample E-Mails
Exhibit 4.20: Basic Financial Services and Asset Building
Exhibit 4.21: Collections Activity Checklist

Chapter 5
Skip Tracing

Types of Customers Who Disappear.............................................................................................................................. 5-1
Preparing for the Skip Trace............................................................................................................................................ 5-2
Obtaining Information Using False Pretenses............................................................................................................... 5-3
Starting the Skip Trace...................................................................................................................................................... 5-4

Inventory of Information........................................................................................................................................... 5-4
The Credit Application............................................................................................................................................... 5-5
Potential Source of Information on the Skipped Customer.................................................................................. 5-5

Skills Necessary to Skip Trace........................................................................................................................................ 5-11
When to Start to Skip Trace........................................................................................................................................... 5-12
Using Outside Skip Tracers............................................................................................................................................ 5-13
Skip Tracing on the Former Employee......................................................................................................................... 5-13
Using Credit Bureau Reports......................................................................................................................................... 5-14



	 xx

Debt Collection Manual: Regulation, Law, and Best Practices

The Full Credit Report.............................................................................................................................................. 5-14
Address Verification.................................................................................................................................................. 5-15
Social Security Number Searches............................................................................................................................ 5-15
Phone Number Verification..................................................................................................................................... 5-15

Tracing from an Old Address........................................................................................................................................ 5-15
Address for Commercial Mail Receiving Agencies.............................................................................................. 5-16

Zip Code Assistance........................................................................................................................................................ 5-17
Assistance from the U.S. Postal Service.................................................................................................................. 5-17

Professional Associations............................................................................................................................................... 5-17
Licensing Boards....................................................................................................................................................... 5-17
Professional Directories............................................................................................................................................ 5-17
Old Phone Numbers................................................................................................................................................. 5-17

Secretary of State............................................................................................................................................................. 5-18
The Telephone Company................................................................................................................................................ 5-18

The Phone Book........................................................................................................................................................ 5-18
Directory Assistance................................................................................................................................................. 5-19
CD Phone Number Listings..................................................................................................................................... 5-20
Unlisted Numbers..................................................................................................................................................... 5-20
Area Codes................................................................................................................................................................. 5-20
Locating Toll-Free Numbers.................................................................................................................................... 5-21

Crisscross Directories..................................................................................................................................................... 5-21
Rumors.............................................................................................................................................................................. 5-21
Caller ID........................................................................................................................................................................... 5-22
Social Security Numbers by State.................................................................................................................................. 5-22
Military Locators............................................................................................................................................................. 5-22
Using Collect Calls.......................................................................................................................................................... 5-23
Information from Old Payments................................................................................................................................... 5-23

Address....................................................................................................................................................................... 5-23
ABA Routing and Transit Number......................................................................................................................... 5-23
Back of the Check...................................................................................................................................................... 5-23

E-Mail............................................................................................................................................................................... 5-24
Facebook, MySpace, and Twitter Searches................................................................................................................... 5-24
Internet Searches............................................................................................................................................................. 5-24

Other Internet Location Services............................................................................................................................ 5-27
Internet Searches for Public Records...................................................................................................................... 5-32
Get Creative with Your Web Searches.................................................................................................................... 5-33

Exhibits on CD................................................................................................................................................................ 5-33
Exhibit 5.1: Skip Trace Record
Exhibit 5.2: Inventory of Information
Exhibit 5.3: Skip Trace Letter to Other Creditors
Exhibit 5.4: Request in Connection with a Lawsuit for Change of Address
Exhibit 5.5: Social Security Numbers and States Where Issued
Exhibit 5.6: Financial Services Reform Act, Sections 521 Through 527
Exhibit 5.7: First Three Digits of Zip Codes



	 xxi

Contents

Exhibit 5.8: List of Assigned Area Codes
Exhibit 5.9: International City and Country Codes

Chapter 5A
Military Collections

Information..................................................................................................................................................................... 5A-1
Contacting the Military Directly.................................................................................................................................. 5A-1
Federal Regulation......................................................................................................................................................... 5A-2

Part 112 of the Regulation....................................................................................................................................... 5A-2
Part 113 of the Regulation....................................................................................................................................... 5A-2

Servicemembers Civil Relief Act of 2003.................................................................................................................... 5A-3
Coverage.................................................................................................................................................................... 5A-4

Protections....................................................................................................................................................................... 5A-5
Interest Rate Limitations ........................................................................................................................................ 5A-5
Delay of Court and Administrative Proceedings ................................................................................................ 5A-5
Termination of Residential and Automobile Leases ........................................................................................... 5A-6
Eviction for Nonpayment of Rent ......................................................................................................................... 5A-6
Default Judgment Protection ................................................................................................................................. 5A-6
Life Insurance Protection........................................................................................................................................ 5A-7
State Taxation Clarification..................................................................................................................................... 5A-7
Health Insurance Reinstatement ........................................................................................................................... 5A-7
Mortgage Default Disclosure.................................................................................................................................. 5A-7
Further Relief............................................................................................................................................................ 5A-7
Additional Benefits That Can Be Provided........................................................................................................... 5A-8

Limitations on Terms of Consumer Credit Extended to Service Members and Dependents.............................. 5A-8
Definitions ................................................................................................................................................................ 5A-9

Consumer Credit................................................................................................................................................ 5A-9
Covered Borrower............................................................................................................................................ 5A-10
Creditor.............................................................................................................................................................. 5A-10
Military Annual Percentage Rate................................................................................................................... 5A-10

Calculation of the MAPR...................................................................................................................................... 5A-10
Cost Elements................................................................................................................................................... 5A-10

Impact on Collections............................................................................................................................................ 5A-11
Exhibits and Appendix on CD.................................................................................................................................... 5A-11

Exhibit 5A.1: Sample Letter to Base Commander
Exhibit 5A.2: Chapter I — Office of the Secretary of Defense Part 112 — Indebtedness of Military Personnel
Exhibit 5A.3: Chapter I — Office of the Secretary of Defense Part 113 — Indebtedness Procedures of 
Military Personnel
Exhibit 5A.4: Certificate of Compliance
Exhibit 5A.5: Department of Defense Directive 1344.7
Exhibit 5A.6: Sample Letter for Customer Requesting Relief
Exhibit 5A.7: Sample Letter to Customer Entering Military Service
Exhibit 5A.8: Sample Letter Regarding Reversion of Interest Rate



	 xxii

Debt Collection Manual: Regulation, Law, and Best Practices

Exhibit 5A.9: United States Department of Housing and Urban Development Servicemembers Civil Relief 
Act Notice
Appendix 5A.1: Servicemembers Civil Relief Act of 2003

Mass Layoffs, Bankruptcy

Chapter 6
How to Handle the Mass Layoff

Downsizing and the Collections Manager..................................................................................................................... 6-1
Downsizing Questionnaire.............................................................................................................................................. 6-1

Financial Profile........................................................................................................................................................... 6-2
Job Information........................................................................................................................................................... 6-2
Residential Information.............................................................................................................................................. 6-2
Income After Layoff.................................................................................................................................................... 6-2
Debts and Assets.......................................................................................................................................................... 6-2
Customers’ Needs........................................................................................................................................................ 6-3

Addressing the Needs of the Customers........................................................................................................................ 6-3
Talks with the Whole Work Force............................................................................................................................. 6-3
Talks with Individual Customers.............................................................................................................................. 6-3

Programs Available to Your Customers.......................................................................................................................... 6-4
Short-Term Loans....................................................................................................................................................... 6-4
Deferred Payment Plans............................................................................................................................................. 6-4
Skip Loan Programs.................................................................................................................................................... 6-5
Reducing Credit Limits.............................................................................................................................................. 6-5
Financial Counseling Programs................................................................................................................................ 6-5
New Employment Search Assistance........................................................................................................................ 6-6

Sources of Money.............................................................................................................................................................. 6-6
Employer...................................................................................................................................................................... 6-6
Unemployment Compensation................................................................................................................................. 6-6
Home Equity................................................................................................................................................................ 6-7

Debt Consolidation Loans............................................................................................................................................... 6-7
Reducing Expenses............................................................................................................................................................ 6-7
Exhibit on CD.................................................................................................................................................................... 6-8

Exhibit 6.1: Downsizing Questionnaire

Chapter 7
Bankruptcy

What Is Bankruptcy?......................................................................................................................................................... 7-1
Bankruptcy Trends............................................................................................................................................................ 7-2
Why Do Customers File?.................................................................................................................................................. 7-2
Is Bankruptcy Really the Best Solution? ........................................................................................................................ 7-4



	 xxiii

Contents

The Impact of Bankruptcy on a Credit Score ......................................................................................................... 7-4
Who Are the Players Involved in a Bankruptcy?.......................................................................................................... 7-5
Types of Bankruptcy......................................................................................................................................................... 7-5

Chapter 7 — The Straight Liquidation Plan............................................................................................................. 7-5
Chapter 9 — Reorganization for Governments...................................................................................................... 7-6
Chapter 11 — Reorganization for Business............................................................................................................. 7-6
Chapter 12 — Family Farmer or Fisherman............................................................................................................ 7-7
Chapter 13 — The Wage Earner Plan....................................................................................................................... 7-7

Conversion or Dismissal of Case..................................................................................................................................... 7-7
The Means Test............................................................................................................................................................ 7-7
How the Means Test Works........................................................................................................................................ 7-8
The Calculations.......................................................................................................................................................... 7-8

Calculating the Debtor’s Disposable Income................................................................................................... 7-10
What Is Disposable Income? ............................................................................................................................. 7-10

Attorney Sanctions for Improper Motion.............................................................................................................. 7-11
Creditor Sanctions for an Improper Motion......................................................................................................... 7-11
Bad Faith or Totality of Circumstances.................................................................................................................. 7-11
Crime Victims............................................................................................................................................................ 7-11

Who Can File?................................................................................................................................................................. 7-12
Costs to File...................................................................................................................................................................... 7-12
Did the Debtor File Under the Right Chapter?........................................................................................................... 7-12
Bankruptcy Procedures.................................................................................................................................................. 7-13

Filing a Petition.......................................................................................................................................................... 7-13
Notice from the Court.............................................................................................................................................. 7-14

Bankruptcy Notification................................................................................................................................................. 7-14
From the Debtor........................................................................................................................................................ 7-15
From a Third Party.................................................................................................................................................... 7-16
From Your Own Investigation................................................................................................................................. 7-16
From the Court.......................................................................................................................................................... 7-17
Automatic Stay........................................................................................................................................................... 7-18
Limited Automatic Stay for Repeat Filings............................................................................................................ 7-19
What to Do if You Are Served with a Stay Violation............................................................................................ 7-20
The Estate................................................................................................................................................................ 7-20.1
Exempt Property..................................................................................................................................................... 7-20.1
Religious Contributions........................................................................................................................................ 7-20.2
First Creditors Meeting (Section 341 Creditors Meeting)................................................................................ 7-20.3
Order of Abandonment......................................................................................................................................... 7-20.3
Adversarial Actions................................................................................................................................................... 7-21
Types of Discharges................................................................................................................................................... 7-21

Chapter 13 Discharge.......................................................................................................................................... 7-21
Chapter 13 Hardship Discharge........................................................................................................................ 7-22
Chapter 7 Discharge............................................................................................................................................ 7-22

Discharge of Debts.................................................................................................................................................... 7-23
Nondischargeable Debts for Which No Action Needs to Be Taken............................................................. 7-23



	 xxiv

Debt Collection Manual: Regulation, Law, and Best Practices

Debts Determined Nondischargeable by the Court....................................................................................... 7-25
Preferences........................................................................................................................................................... 7-26
Preferential Payment Rule and Credit Cards ............................................................................................... 7-26.1
Awarding Attorneys’ Fees in Nondischargeability Actions........................................................................... 7-27
Gambling Debts................................................................................................................................................... 7-27

Dismissal of Case for Fraud..................................................................................................................................... 7-28
Trap for the Unwary........................................................................................................................................................ 7-28
Dischargeability of Wholly Unsecured Mortgages..................................................................................................... 7-28
Obtaining Information from the Trustee..................................................................................................................... 7-28
Hiring an Attorney and the Section 341 Creditors’ Meeting..................................................................................... 7-29
Internal Considerations.................................................................................................................................................. 7-30

Secured Loan Accounts............................................................................................................................................ 7-30
Low-Balance Accounts............................................................................................................................................. 7-30
High-Balance Accounts............................................................................................................................................ 7-31
Loans on Payroll Deduction.................................................................................................................................... 7-31

How to Respond to Bankruptcy.................................................................................................................................... 7-32
Internal Training............................................................................................................................................................. 7-32
Bankruptcy Prevention Programs................................................................................................................................. 7-32

Determining the Need for the Program................................................................................................................. 7-33
How to Set Up the Program..................................................................................................................................... 7-33
Who Can Enter the Program................................................................................................................................... 7-34
Purpose of the Unit................................................................................................................................................... 7-34
Programs Offered by the Unit.................................................................................................................................. 7-34
Tracking...................................................................................................................................................................... 7-35

Strategies to Reduce Losses............................................................................................................................................ 7-35
Bank Liens.................................................................................................................................................................. 7-36

Contractual Lien.................................................................................................................................................. 7-36
Bank Setoff........................................................................................................................................................... 7-36

Liens and Escrow Accounts..................................................................................................................................... 7-38
New Twist on the Right of Setoff............................................................................................................................. 7-38
Recording Liens on Collateral................................................................................................................................. 7-39
Criminal Actions....................................................................................................................................................... 7-41
Suspicious Activity Reports..................................................................................................................................... 7-42
Conversion of Nondischargeable Debt................................................................................................................... 7-42
Lifting the Automatic Stay........................................................................................................................................ 7-43
Automatic Stay and Real Estate............................................................................................................................... 7-43
Repossession and Bankruptcy................................................................................................................................. 7-44

When the Customer Has Threatened to File................................................................................................... 7-44
When Debtor Has Filed and Collateral Is in the Institution’s Possession.................................................... 7-44

Proof of Claims.......................................................................................................................................................... 7-45
Who Can File the Claim..................................................................................................................................... 7-46
Information That Must Be Included with the Claim...................................................................................... 7-46
Secured Claims.................................................................................................................................................... 7-47
Transferred Claims.............................................................................................................................................. 7-47



	 xxv

Contents

Effect of Filing...................................................................................................................................................... 7-47
Informal Proof of Claim..................................................................................................................................... 7-47
What if You Don’t File a Proof of Claim?......................................................................................................... 7-48
What if the Situation Has Changed Since the Proof of Claim Was Filed?................................................... 7-48

Valuation of Collateral.............................................................................................................................................. 7-49
Negative Equity Financing............................................................................................................................................. 7-50
Cross-Collateral Clauses................................................................................................................................................. 7-51

Cross-Collateral Clause and Reaffirmation........................................................................................................... 7-51
Red Flags..................................................................................................................................................................... 7-52

Concealment of Assets........................................................................................................................................ 7-52
Serial Filings...................................................................................................................................................... 7-52.1
Foreclosure and the Automatic Stay................................................................................................................. 7-53
Petition Mill Schemes......................................................................................................................................... 7-53
Unknown Expenses............................................................................................................................................. 7-54

Random Audits of Bankruptcy Petitions............................................................................................................... 7-55
Bankruptcy and the Lending Policy....................................................................................................................... 7-55

Pitfalls to Avoid.................................................................................................................................................... 7-56
Lending to the Chapter 13 Debtor.......................................................................................................................... 7-56
Continuation of Liens............................................................................................................................................... 7-56
Section 341 Creditors’ Meeting............................................................................................................................... 7-57
Schedules That Don’t Match.................................................................................................................................... 7-58

Pitfalls to Avoid................................................................................................................................................................ 7-58
Collection Issues and Chapter 7.................................................................................................................................... 7-59
Collection Issues and Chapter 13.................................................................................................................................. 7-59

Success Tests............................................................................................................................................................... 7-59
Reaffirmation................................................................................................................................................................... 7-60

The Reaffirmation Form........................................................................................................................................... 7-62
Reaffirmation Coversheet ........................................................................................................................................ 7-64
Rescinding the Reaffirmation.................................................................................................................................. 7-64
Informal Reaffirmation............................................................................................................................................. 7-65
Pitfall to Avoid........................................................................................................................................................... 7-66
Reaffirmation Agreements....................................................................................................................................... 7-66
Reaffirmations Pitfalls............................................................................................................................................... 7-67

Can the Debtor Sue for Failure to File the Reaffirmation?............................................................................ 7-68
Statement of Intention.................................................................................................................................................... 7-68

Contacting the Debtor Where the Debtor Intends to Keep the Collateral........................................................ 7-70
Continuation of Liens............................................................................................................................................... 7-71
Reaffirmations and the Pro Se Debtor.................................................................................................................... 7-71
Dealing with the Attorney During the Reaffirmation Process............................................................................ 7-72

When a Current Employee Files.................................................................................................................................... 7-73
Exhibits and Appendices on CD................................................................................................................................... 7-74

Exhibit 7.1: States That Have Opted Out of Federal Exemptions
Exhibit 7.2: Sample Procedures When a Customer Files for Bankruptcy



	 xxvi

Debt Collection Manual: Regulation, Law, and Best Practices

Exhibit 7.3: Summary of Major Effects of the Bankruptcy Abuse Prevention and Consumer Protection Act 
of 2005
Exhibit 7.4: Reaffirmation Agreement and Order on Reaffirmation Agreement
Exhibit 7.5: Sample Letter Regarding Payroll Deduction
Exhibit 7.6: Checklist of Steps to Take When a Customer Threatens to File for Bankruptcy
Exhibit 7.7: Supreme Court Decision Defending the Right of Setoff (Strumpf Decision)
Exhibit 7.8: Checklist to Prepare for a Creditors’ Meeting
Exhibit 7.9: Letter Suggesting Reaffirmation When Fraud Is Suspected
Exhibit 7.10: Letter Requesting Reaffirmation
Exhibit 7.11: Alternative Letter Requesting Reaffirmation
Exhibit 7.12: Sample Informal Repayment Agreements
Exhibit 7.13: Checklist for Referring a Matter to an Attorney
Exhibit 7.14: Form 8 — Individual Debtor’s Statement of Intention
Exhibit 7.15: Official Bankruptcy Form 10 — Proof of Claim
Exhibit 7.16: Letter to Attorney Requesting Reaffirmation
Exhibit 7.17: Sample Letter Requesting Abandonment of Property
Exhibit 7.18: Sample Letter Requesting Abandonment of Property
Exhibit 7.19: Sample In-House Bankruptcy Seminar Outline
Appendix 7.1: Automatic Stay (11 USC 362)
Appendix 7.2: Federal Bankruptcy Rule 3001. Proof of Claim
Appendix 7.3: The Effect of Discharge (Including the Ability to Reaffirm on a Debt) (11 USC 524)
Appendix 7.4: Protection Against Discriminatory Treatment (11 USC 525)
Appendix 7.5: Stay of Action Against Co-Debtor (11 USC 1301)
Appendix 7.6: Bankruptcy Statistics
Appendix 7.7: Exemptions 11 USC 522

Methods of Recovery

Chapter 8
The Charge-Off Process

When You Should Charge Off a Loan............................................................................................................................ 8-1
Making Charge-Off Recommendations......................................................................................................................... 8-3

Identify Problem Accounts........................................................................................................................................ 8-3
Determine the Probability of Collection.................................................................................................................. 8-3
Review Prior Collection Attempts............................................................................................................................ 8-3
Personally Review the File.......................................................................................................................................... 8-3

How Much to Charge Off................................................................................................................................................. 8-4
How to Explain the Rise in Charge-Offs to the Board................................................................................................. 8-4
Gathering Information for the Board............................................................................................................................. 8-5

Customer’s Name......................................................................................................................................................... 8-5
Type of Account........................................................................................................................................................... 8-5
Account Number......................................................................................................................................................... 8-6



	 xxvii

Contents

Length of Time with the Bank................................................................................................................................... 8-6
Dollar Amount of the Charge-Off............................................................................................................................. 8-6
Delinquency Status...................................................................................................................................................... 8-6
Date of Loan................................................................................................................................................................. 8-6
Employment Status of Customer............................................................................................................................... 8-6
Age of Customer.......................................................................................................................................................... 8-7
Annual Income of Customer..................................................................................................................................... 8-7
Home Ownership Status............................................................................................................................................. 8-7
Type of Loan................................................................................................................................................................ 8-7
Status of Indebtedness................................................................................................................................................ 8-7
Loan Purpose............................................................................................................................................................... 8-8
Loan Maturity.............................................................................................................................................................. 8-8
Debt Ratio.................................................................................................................................................................... 8-8
Assets............................................................................................................................................................................ 8-8
Debts............................................................................................................................................................................. 8-8
Loan Officer Involved................................................................................................................................................. 8-8
Postcollection Activity................................................................................................................................................ 8-9
Charge-Off Action....................................................................................................................................................... 8-9
Reason for Charge-Off................................................................................................................................................ 8-9
Disposing of Collateral............................................................................................................................................... 8-9
Other Information....................................................................................................................................................... 8-9

Using Charts and Graphs................................................................................................................................................. 8-9
Monthly Charge-Offs................................................................................................................................................ 8-10
Monthly Delinquency Ratios................................................................................................................................... 8-10

Other Numbers................................................................................................................................................................ 8-10
Current Dollar Amount of Delinquency................................................................................................................ 8-10

Denial of Services............................................................................................................................................................ 8-11
Exhibits on CD................................................................................................................................................................ 8-11

Exhibit 8.1: Sample Charge-Off Information Sheet
Exhibit 8.2: Sample Charge-Off Letter
Exhibit 8.3: FFIEC Uniform Retail Credit Classification and Account Management Policy

Chapter 9
Life After Charge-Off: How to Make a Bad Account Work for You

Collection Options............................................................................................................................................................ 9-1
In-House Collection.................................................................................................................................................... 9-1
The Collection Agency............................................................................................................................................... 9-3
The Collection Attorney............................................................................................................................................. 9-3

Managing the Relationship.............................................................................................................................................. 9-4
Types of Services......................................................................................................................................................... 9-5
Risk Assessment.......................................................................................................................................................... 9-5
Due Diligence.............................................................................................................................................................. 9-6
Written Contract......................................................................................................................................................... 9-8



	 xxviii

Debt Collection Manual: Regulation, Law, and Best Practices

Continual Monitoring............................................................................................................................................... 9-10
Documentation.......................................................................................................................................................... 9-11

What to Look For............................................................................................................................................................ 9-11
Selecting a Collection Agency....................................................................................................................................... 9-13

License........................................................................................................................................................................ 9-14
Bond............................................................................................................................................................................ 9-14
Professional Organizations...................................................................................................................................... 9-14
Trust Accounts........................................................................................................................................................... 9-15
Relationship with an Attorney................................................................................................................................. 9-15
Relationship with Other Collection Agencies....................................................................................................... 9-15
Length of Time in Business...................................................................................................................................... 9-15
Size of Agency............................................................................................................................................................ 9-15
Periodic Training in the Law................................................................................................................................... 9-15
State Licensing Requirements for Collection Agencies........................................................................................ 9-16

Selecting an Attorney...................................................................................................................................................... 9-18
Finding a Nonlocal Collection Attorney................................................................................................................ 9-19
State Licensing Requirements for Attorneys.......................................................................................................... 9-19

Negotiating the Relationship......................................................................................................................................... 9-19
Price............................................................................................................................................................................. 9-19
Reporting.................................................................................................................................................................... 9-21
Reporting to Credit Bureaus.................................................................................................................................... 9-21
Remitting Funds........................................................................................................................................................ 9-21
Length of Contract.................................................................................................................................................... 9-21
Returned Accounts.................................................................................................................................................... 9-22

Tracking the Progress of Accounts................................................................................................................................ 9-22
Monthly Statements.................................................................................................................................................. 9-22
Measuring Agency Performance............................................................................................................................. 9-23

Checking the Bill............................................................................................................................................................. 9-23
Agency Field Audits.................................................................................................................................................. 9-26

Liability for Actions of Third-Party Collectors............................................................................................................ 9-26
Authorization for Settlement......................................................................................................................................... 9-27
Sale of the Charged-Off Loans....................................................................................................................................... 9-27

How to Select a Buyer............................................................................................................................................... 9-29
Internet Sales.............................................................................................................................................................. 9-30

Express Determination Letter........................................................................................................................................ 9-30
Exhibits and Appendices on CD................................................................................................................................... 9-31

Exhibit 9.1: Sample Collection Agency Agreement and Sample Alternative Collection Agency Agreement
Exhibit 9.2: Checklist for Referring an Account to a Collection Agency
Exhibit 9.3: Sample Letter Concerning Discrepancy of a Legal Invoice
Exhibit 9.4: Checklist for Referring an Account to an Attorney
Exhibit 9.5: Retaining Letter for Law Firm — Contingent Fee
Exhibit 9.6: Retaining Letter for Law Firm — Hourly Fee
Exhibit 9.7: Express Determination Letter for IRS Regulation 1.166-2(d)(3)
Exhibit 9.8: Suggested Terms in a Contract



	 xxix

Contents

Exhibit 9.9: Account Placement Checklist
Appendix 9.1: OCC Bulletin 2001-47
Appendix 9.2: Federal Trade Commission Release

Chapter 10
Workouts and Settlements

Workouts.......................................................................................................................................................................... 10-1
Refinancing the Existing Indebtedness................................................................................................................... 10-1
Re-aging, Extensions, Deferrals, Renewals, and Rewrites................................................................................... 10-2
Making a Debt Consolidation Loan....................................................................................................................... 10-2
Lowering Payments for a Specific Time Period..................................................................................................... 10-3
Skipping Payments.................................................................................................................................................... 10-3
Lengthening the Term of the Loan......................................................................................................................... 10-3
Extending the Grace Period Without Imposing Finance Charges..................................................................... 10-3
Deferring Payments Until the End of the Loan..................................................................................................... 10-4
Collateralizing the Debt............................................................................................................................................ 10-4

Real Property....................................................................................................................................................... 10-4
Personal Property................................................................................................................................................ 10-4

The Settlement................................................................................................................................................................. 10-5
Debt Management Services............................................................................................................................................ 10-6

The Proposal.............................................................................................................................................................. 10-6
Payment Plan............................................................................................................................................................. 10-6
Interest, Fees, and Reporting................................................................................................................................... 10-7
Contribution.............................................................................................................................................................. 10-7
Tracking...................................................................................................................................................................... 10-7
Termination................................................................................................................................................................ 10-8
Informing Customers............................................................................................................................................... 10-8
Tips on Choosing a Responsible Credit Counseling Organization.................................................................... 10-8
Benefits....................................................................................................................................................................... 10-9

Collections Marketing.................................................................................................................................................... 10-9
Refinancing a Charged-Off Account.......................................................................................................................... 10-10
IRS Form 1099-C........................................................................................................................................................... 10-11
Exhibits on CD.............................................................................................................................................................. 10-11

Exhibit 10.1: Model Policy for Settling an Account
Exhibit 10.2: Sample Tracking Form
Exhibit 10.3: Model Policy for Working with Debt Management Organizations
Exhibit 10.4: Sample Procedures for Refinancing Charged-Off Accounts

Chapter 11
Auto Repossession

Importance of the Uniform Commercial Code.......................................................................................................... 11-1
Reviewing Loan Documentation.................................................................................................................................. 11-1



	 xxx

Debt Collection Manual: Regulation, Law, and Best Practices

The Security Agreement........................................................................................................................................... 11-1
The Loan Agreement................................................................................................................................................. 11-3
Preventing the Skip Car............................................................................................................................................ 11-3

Starting the Repossession Process................................................................................................................................. 11-4
Deciding to Repossess.............................................................................................................................................. 11-4

Calculating the NADA Value......................................................................................................................................... 11-5
Declaring Default...................................................................................................................................................... 11-6

Failure to Record Security Interest.................................................................................................................... 11-6
Failure to Pay........................................................................................................................................................ 11-7
Failure to Keep Insurance................................................................................................................................... 11-7
Collateral Protection Insurance......................................................................................................................... 11-7

Accelerating the Debt............................................................................................................................................... 11-7
Right to Cure.............................................................................................................................................................. 11-8
Accepting Late Payments......................................................................................................................................... 11-8
Limiting Access to the Customer............................................................................................................................ 11-8
Technological Solutions............................................................................................................................................ 11-9

Choosing a Repossessor................................................................................................................................................. 11-9
Reputation.................................................................................................................................................................. 11-9
Knowledge of Local Repossession Laws............................................................................................................... 11-10
Association Membership........................................................................................................................................ 11-10
Storage Area............................................................................................................................................................. 11-10
Certification............................................................................................................................................................. 11-11

Society of Certified Collateral Recovery Specialists..................................................................................... 11-11
Professional Training Group, Inc.................................................................................................................... 11-11

Communication...................................................................................................................................................... 11-11
Use of Law Enforcement Officers.......................................................................................................................... 11-12
Disposing of Collateral........................................................................................................................................... 11-12
Bond Coverage......................................................................................................................................................... 11-12
Criminal Acts by a Repossessor............................................................................................................................ 11-12

Crimes Against Persons.................................................................................................................................... 11-13
Crimes Against Property.................................................................................................................................. 11-14

Dangers for the Institution..................................................................................................................................... 11-14
Selecting the Right Approach...................................................................................................................................... 11-15

Voluntary Surrender............................................................................................................................................... 11-15
Self-Help................................................................................................................................................................... 11-15

Agreement to the Contrary.............................................................................................................................. 11-16
Breach of Peace.................................................................................................................................................. 11-16
Violence or Threats of Violence....................................................................................................................... 11-16
Unauthorized Use of Public Safety Officials.................................................................................................. 11-16
Personal Injury During Repossession............................................................................................................ 11-16
States That Don’t Allow Self-Help................................................................................................................... 11-16

Legal Action............................................................................................................................................................. 11-17
Special Considerations.................................................................................................................................................. 11-17

Servicemembers Civil Relief Act of 2003............................................................................................................. 11-17



	 xxxi

Contents

Repossessions from Native Americans................................................................................................................. 11-18
Postrepossession Options............................................................................................................................................. 11-18

Other Collateral....................................................................................................................................................... 11-18
Storage....................................................................................................................................................................... 11-18
Adding Value............................................................................................................................................................ 11-18
Using Collateral....................................................................................................................................................... 11-19
Perfecting Collateral................................................................................................................................................ 11-19
Insurance.................................................................................................................................................................. 11-19

When the Sale Must Occur.......................................................................................................................................... 11-20
Selling the Collateral............................................................................................................................................... 11-20
Retention of Collateral............................................................................................................................................ 11-21

Consumer Goods.............................................................................................................................................. 11-21
Nonconsumer Goods........................................................................................................................................ 11-21

Selling Collateral............................................................................................................................................................ 11-22
Nonconsumer Goods.............................................................................................................................................. 11-22
Consumer Goods.................................................................................................................................................... 11-22
Public Sale................................................................................................................................................................ 11-23
Private Sale............................................................................................................................................................... 11-23
Traps Concerning Public vs. Private Sale............................................................................................................. 11-23
Application of Proceeds.......................................................................................................................................... 11-24
Notification to the Debtor...................................................................................................................................... 11-24
Other Notification Issues........................................................................................................................................ 11-24
Proving a Sale Is Commercially Reasonable........................................................................................................ 11-25

Timing of the Sale............................................................................................................................................. 11-25
Acceptance of Bid.............................................................................................................................................. 11-25
Financing the Purchase.................................................................................................................................... 11-25

Sale of Collateral to Insiders.................................................................................................................................. 11-25
The Rapson Rule................................................................................................................................................ 11-26

Selling the Car Yourself.......................................................................................................................................... 11-27
Selling via Online Auction..................................................................................................................................... 11-27

Financing the Sale......................................................................................................................................................... 11-28
Federal Trade Commission Holder in Due Course Notice..................................................................................... 11-28
When a Governmental Agency Seizes Your Collateral............................................................................................ 11-29
Exhibits on CD.............................................................................................................................................................. 11-30

Exhibit 11.1: Sample Letter to Retain a Repossession Agency
Exhibit 11.2: Information Sheet 
Exhibit 11.3: Sample Voluntary Repossession Statement
Exhibit 11.4: Sample Service Members Civil Relief Act Waiver
Exhibit 11.5: Repossession Checklist
Exhibit 11.6: UCC 9 203: Attachment and Enforceability of Security Interest; Proceeds;	
Supporting Obligations; Formal Requisites
Exhibit 11.7: Notice of Disposition of Collateral: Nonconsumer Goods
Exhibit 11.8: Notice of Disposition of Collateral: Consumer Goods
Exhibit 11.9: Sample Notice of Intention to Sell — Private Sale



	 xxxii

Debt Collection Manual: Regulation, Law, and Best Practices

Exhibit 11.10: Sample Notice of Intention to Sell — Public Sale
Exhibit 11.11: UCC 9-620: Acceptance of Collateral in Full or Partial Satisfaction of	
Obligation; Compulsory Disposition of Collateral
Exhibit 11.12: Sample Notice After Sale Deficiency — Debtor Liable for Balance
Exhibit 11.13: Sample Notice After Sale Deficiency — Debtor Not Liable for Balance
Exhibit 11.14: Sample Notice After Sale — Surplus

Chapter 12
Real Estate Workouts and Foreclosure

Changing Mortgage Environment................................................................................................................................ 12-1
Helping the Customer..................................................................................................................................................... 12-1

Before You Start......................................................................................................................................................... 12-2
How Does the Customer Show Hardship?............................................................................................................. 12-3

Real Estate Lending Basics............................................................................................................................................. 12-3
Fixed-Rate Mortgage ................................................................................................................................................ 12-3
Interest-Only Mortgage ........................................................................................................................................... 12-3
Adjustable Rate Mortgage........................................................................................................................................ 12-4
Home Equity Line of Credit .................................................................................................................................... 12-4
Foreclosure................................................................................................................................................................. 12-4
A Word of Caution.................................................................................................................................................... 12-5
Foreclosure Solutions Checklist.............................................................................................................................. 12-5

Mortgage Modifications................................................................................................................................................. 12-7
Objectives of Residential Real Estate Mortgage Loan Modifications................................................................. 12-8
Affordable and Sustainable Mortgage Loan Payment.......................................................................................... 12-8
Test for Financial Impact of Modification............................................................................................................. 12-9
Evaluation of Mortgage Loan Modification Programs......................................................................................... 12-9
Risk Assessment and Strategic Planning................................................................................................................ 12-9
Management and Staff............................................................................................................................................ 12-10
Legal Review............................................................................................................................................................ 12-10
Underwriting Policies............................................................................................................................................. 12-10
Collection Policies and Procedures....................................................................................................................... 12-12
Monitoring and Reporting..................................................................................................................................... 12-12
Tax Implications...................................................................................................................................................... 12-12
Making Home Affordable Program...................................................................................................................... 12-12

Second Liens Covered by the Plan.................................................................................................................. 12-13
Home Affordable Refinance Program (HARP)................................................................................................... 12-13

Program Eligibility............................................................................................................................................ 12-13
Is This the Best Deal for the Customer?......................................................................................................... 12-14
HARP Refinancing Designed to Lower Payments........................................................................................ 12-14
Home Affordable Refinance Application Process......................................................................................... 12-14

Home Affordable Modification Plan (HAMP).................................................................................................... 12-15
HAMP Eligibility............................................................................................................................................... 12-15
Determining Hardship..................................................................................................................................... 12-16



	 xxxiii

Contents

Compliance with Applicable Laws.................................................................................................................. 12-17
Modification Process Borrower Solicitation.................................................................................................. 12-17
New Workout Hierarchy.................................................................................................................................. 12-18
Temporary Hardship......................................................................................................................................... 12-18
Permanent Hardship......................................................................................................................................... 12-19

Mortgage Loss Mitigation Web Portal........................................................................................................................ 12-19
Troubled Debt Restructuring Issues........................................................................................................................... 12-20
Commercial Real Estate Loan Workouts................................................................................................................... 12-22

Risk Management Elements for Loan Workout Programs................................................................................ 12-22
CRE Loan Workout Arrangements....................................................................................................................... 12-23

Analyzing Repayment Capacity of the Borrower ......................................................................................... 12-24
Evaluating Guarantees...................................................................................................................................... 12-24
Assessing Collateral Values ............................................................................................................................. 12-25

Classification of CRE Loans................................................................................................................................... 12-26
Loan Performance Assessment for Classification Purposes........................................................................ 12-26
Classification of Renewals or Restructurings of Maturing Loans............................................................... 12-27
Classification of Troubled CRE Loans Dependent on the Sale of Collateral for Repayment.................. 12-27
Classification and Accrual Treatment of Restructured Loans with a Partial Charge-off ........................ 12-28

Short Sale........................................................................................................................................................................ 12-28
Short Sale Packet Checklist.................................................................................................................................... 12-29
Potential Problems with Short Sales..................................................................................................................... 12-29

Types of Foreclosures.................................................................................................................................................... 12-30
Judicial Foreclosure................................................................................................................................................. 12-30
Nonjudicial Foreclosure......................................................................................................................................... 12-31

Right to Cure.................................................................................................................................................................. 12-31
Redemption.................................................................................................................................................................... 12-32
Pre-Foreclosure Considerations.................................................................................................................................. 12-32

Loan-to-Value Ratio................................................................................................................................................ 12-32
Title Inspection........................................................................................................................................................ 12-33
Insurance.................................................................................................................................................................. 12-33
Can I Start?............................................................................................................................................................... 12-34

Pre-Foreclosure Checklist................................................................................................................................ 12-34
The Foreclosure Sale...................................................................................................................................................... 12-35
Second Mortgages on a Property................................................................................................................................ 12-36

If the First Mortgage Forecloses............................................................................................................................ 12-36
If the Junior Mortgagee Forecloses....................................................................................................................... 12-36

Gathering Paperwork.................................................................................................................................................... 12-37
Acknowledgment.................................................................................................................................................... 12-37
Recording................................................................................................................................................................. 12-37

Proper Time....................................................................................................................................................... 12-37
Proper Place....................................................................................................................................................... 12-37

Valid Description..................................................................................................................................................... 12-38
Original Note........................................................................................................................................................... 12-38
Original Loan Documentation.............................................................................................................................. 12-38



	 xxxiv

Debt Collection Manual: Regulation, Law, and Best Practices

Grounds for Default................................................................................................................................................ 12-38
Acceleration............................................................................................................................................................. 12-38

What Happens Next?.................................................................................................................................................... 12-38
Pitfalls to Avoid ............................................................................................................................................................. 12-39

Protecting Tenants at Foreclosure Act.................................................................................................................. 12-40
Requirements..................................................................................................................................................... 12-40

Selling the Property................................................................................................................................................. 12-41
Home Ownership Counseling Rules.......................................................................................................................... 12-42

Coverage................................................................................................................................................................... 12-42
What Is Required?................................................................................................................................................... 12-42

Lender Liability.............................................................................................................................................................. 12-43
Limiting Liability..................................................................................................................................................... 12-44
Loan Review Systems ............................................................................................................................................. 12-44

Qualifications of Loan Review Personnel ..................................................................................................... 12-45
Independence of Loan Review Personnel ..................................................................................................... 12-45
Frequency of Reviews....................................................................................................................................... 12-45
Scope of Reviews .............................................................................................................................................. 12-45
Depth of Reviews .............................................................................................................................................. 12-46
Review of Findings and Follow-Up ................................................................................................................ 12-46

Mortgage Fraud............................................................................................................................................................. 12-46
Background.............................................................................................................................................................. 12-47
Mortgage Fraud Basics............................................................................................................................................ 12-48

Players................................................................................................................................................................. 12-49
Types of Fraud................................................................................................................................................... 12-49
Motives................................................................................................................................................................ 12-51

Foreclosure Rescue Scams...................................................................................................................................... 12-52
How the Scams Work........................................................................................................................................ 12-52
Red Flags for Your Customer........................................................................................................................... 12-54

A Systematic Approach to Fraud Reduction............................................................................................................. 12-54
Third-Party Mortgage Fraud Mechanisms........................................................................................................... 12-55

Collusion............................................................................................................................................................ 12-55
Documentation Misrepresentation................................................................................................................. 12-55
Identity Theft...................................................................................................................................................... 12-57
Mortgage Warehousing.................................................................................................................................... 12-57
Negligence.......................................................................................................................................................... 12-57
Suspicious Activity Reports............................................................................................................................. 12-58

Mortgage Fraud Schemes....................................................................................................................................... 12-58
Appraiser Fraud................................................................................................................................................. 12-58
Builder Bailout................................................................................................................................................... 12-58
Chunking............................................................................................................................................................ 12-58
Double Selling.................................................................................................................................................... 12-59
Equity Skimming............................................................................................................................................... 12-59
False Down Payment......................................................................................................................................... 12-60
Fictitious Mortgage Loan................................................................................................................................. 12-60



	 xxxv

Contents

Home Equity Lines of Credit........................................................................................................................... 12-60
Land Flip............................................................................................................................................................. 12-61
Phantom Sale..................................................................................................................................................... 12-61
Straw Borrower.................................................................................................................................................. 12-61
Foreclosure Fraud Schemes.............................................................................................................................. 12-62

Loan Modification and Refinance Fraud ............................................................................................................. 12-62
Case Studies: Reports from Examiners ............................................................................................................... 12-63

Broker-Facilitated Fraud .................................................................................................................................. 12-64
Loan Documentation Fraud............................................................................................................................ 12-64
Appraisal Fraud ................................................................................................................................................ 12-66
Property Flipping.............................................................................................................................................. 12-66
Misapplication of Funds from Construction or Rehabilitation Projects................................................... 12-67
Other Fraudulent Activity ............................................................................................................................... 12-68

Exhibits on CD.............................................................................................................................................................. 12-69
Exhibit 12.1: Financial Institution Letters Homeownership Counseling
Exhibit 12.2: Sample Collections Cycle for Real Estate Loans
Exhibit 12.3: Real Estate Resolution Possibilities Worksheet
Exhibit 12.4: Suspicious Transaction Form
Exhibit 12.5: Loan Fraud Diagnostic Checklist
Exhibit 12.6: Helping You Stay in Your Home
Exhibit 12.7: Sample Hardship Letter and Worksheet
Exhibit 12.8: Real Estate Loan Modification Review
Exhibit 12.9: Short Sale Worksheet

Legal and Regulatory Issues

Chapter 13
The Law: How to Use It to Collect on Your Debts

Court Actions — What You Need to Prove................................................................................................................. 13-1
A Contract Existed.................................................................................................................................................... 13-1
The Terms of the Contract....................................................................................................................................... 13-1
The Loan Was Actually Made.................................................................................................................................. 13-1
Demand for Payment (or Other Provision) Has Been Made.............................................................................. 13-1
The Debtor Has Defaulted Under the Terms of the Contract............................................................................. 13-2

The Countersuit............................................................................................................................................................... 13-2
Small Claims Court......................................................................................................................................................... 13-2
Fraudulent Conveyance.................................................................................................................................................. 13-3
Prejudgment Attachment............................................................................................................................................... 13-4
Postjudgment Options.................................................................................................................................................... 13-4

Property...................................................................................................................................................................... 13-4
Liens on Real Estate............................................................................................................................................ 13-5
Personal Property................................................................................................................................................ 13-5



	 xxxvi

Debt Collection Manual: Regulation, Law, and Best Practices

Bank or Other Financial Institution Accounts...................................................................................................... 13-5
Examinations Under Oath....................................................................................................................................... 13-6
Garnishment.............................................................................................................................................................. 13-6

Issuance of Writs by the Court...................................................................................................................................... 13-7
Statute of Limitations...................................................................................................................................................... 13-7

Chapter 14
Statutes and Regulations That Apply to Banks

Reshaping the Regulatory Landscape: Dodd-Frank Wall Street Reform and Consumer Protection Act........... 14-1
Consumer Bureau Regulations................................................................................................................................ 14-2

Fair Debt Collection Practices Act................................................................................................................................ 14-2
How to Use the Act................................................................................................................................................... 14-3
Debt Collectors.......................................................................................................................................................... 14-3
Communications Restrictions for Debt Collectors.............................................................................................. 14-3
Validation of Debts.................................................................................................................................................... 14-5
Harassment or Abuse ............................................................................................................................................... 14-5
Prohibited Means of Collecting............................................................................................................................... 14-6
Civil Liabilities........................................................................................................................................................... 14-6

Do-Not-Call Registry...................................................................................................................................................... 14-6
CAN-SPAM Act............................................................................................................................................................... 14-7

What Businesses Are Covered?............................................................................................................................... 14-7
An Opt-Out Approach to Spam.............................................................................................................................. 14-8
Four Ways to Stay Safe ............................................................................................................................................. 14-8

Outsourcing of Collection Function............................................................................................................................. 14-8
Federal Trade Commission Consent Decrees............................................................................................................. 14-9

Threatening Legal Action......................................................................................................................................... 14-9
Misrepresenting the Nature of a Debt.................................................................................................................... 14-9
Using Harassing or Abusive Telephone Calls or Letters...................................................................................... 14-9
Contacting Third Parties........................................................................................................................................ 14-10
Using a Fictional Collection Agency.................................................................................................................... 14-10
Giving Fictional Information About the Status of a Customer’s Credit Report.............................................. 14-10
Sending Letters Simulating the Legal Process..................................................................................................... 14-10

Lawsuits.......................................................................................................................................................................... 14-10
Litigation Exposure................................................................................................................................................. 14-10

Risks.................................................................................................................................................................... 14-11
Other Legal Issues................................................................................................................................................... 14-11
Defamation............................................................................................................................................................... 14-12
Intentional Interference with Contractual Relations.......................................................................................... 14-12
Malicious Prosecution............................................................................................................................................ 14-12
Abuse of Process...................................................................................................................................................... 14-12
Invasion of Privacy.................................................................................................................................................. 14-13
Trespass..................................................................................................................................................................... 14-13
False Imprisonment................................................................................................................................................ 14-13



	 xxxvii

Contents

Assault....................................................................................................................................................................... 14-13
Battery....................................................................................................................................................................... 14-13
Outrageous Conduct............................................................................................................................................... 14-14
Intentional Infliction of Emotional Distress........................................................................................................ 14-14
Duress....................................................................................................................................................................... 14-14
Conversion............................................................................................................................................................... 14-14
Fraud......................................................................................................................................................................... 14-14
Negligent Misrepresentation.................................................................................................................................. 14-14

State Law......................................................................................................................................................................... 14-15
Texas Collections........................................................................................................................................................... 14-16

Required Disclosures.............................................................................................................................................. 14-16
Exhibits on CD.............................................................................................................................................................. 14-17

Exhibit 14.1: State Laws Governing Debt Collection
Exhibit 14.2: FTC Opinion Letter Regarding Section 809 of Fair Debt Collection Practices Act
Exhibit 14.3: FTC Opinion Letter Regarding Section 803 of Fair Debt Collection Practices Act
Exhibit 14.4: FTC Q&A: The National Do-Not-Call Registry

Chapter 15
Probate

Before You Start............................................................................................................................................................... 15-1
Sensitivity................................................................................................................................................................... 15-1
Balance........................................................................................................................................................................ 15-1
Nothing Funny........................................................................................................................................................... 15-1

Is Death a Ground for Default?..................................................................................................................................... 15-2
Notice of A Death............................................................................................................................................................ 15-2
Staff Assignment.............................................................................................................................................................. 15-2
Alternative Methods to Collect..................................................................................................................................... 15-3

Insurance Coverage Provided Through Institution.............................................................................................. 15-3
Insurance Coverage Provided by the Debtor......................................................................................................... 15-3
Assumption of Debt by Others................................................................................................................................ 15-3

Probate — What Is It?..................................................................................................................................................... 15-4
Key Terms................................................................................................................................................................... 15-4
Court........................................................................................................................................................................... 15-5
Type of Probate.......................................................................................................................................................... 15-5

Independent Probate........................................................................................................................................... 15-5
Supervised Probate ............................................................................................................................................. 15-6
Small Estate.......................................................................................................................................................... 15-6

How to Collect................................................................................................................................................................. 15-6
Has an Estate Been Opened?................................................................................................................................... 15-6
Filing the Claim......................................................................................................................................................... 15-6
When to File............................................................................................................................................................... 15-6
Late Claims................................................................................................................................................................. 15-6

Outstanding Property..................................................................................................................................................... 15-7



	 xxxviii

Debt Collection Manual: Regulation, Law, and Best Practices

Glossary




