3/12
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A

Abandonment of hazardous sites, 9.02[6][b][iii]
Abetting. See Aiding and abetting
Acceleration
at-will acceleration, UCC provision for good
faith, 4.02[2][d]
general insecurity clauses, 2.01[4][b]
good faith issues, 4.03[2]
UCC provision, 4.02[2][d]
usury, 5.02[06]
wrongful acceleration, issues of good faith,
4.03[2]
Acceptance
commitments to lend, 1.03[4], App. A.01[4]
period of acceptance, 1.02[2][b][xi]
silence construed as acceptance, 1.03[4]
Account officers involved in workouts
interview of officer by workout
counsel, 3.03[1]
prior officers, discovery of desk files, 3.03[2]
role of officer, 3.02[1]

Acquisition of banks. See Mergers or takeovers

Actual malice in fraud action, punitive damages,

12.03(3]
Administration of loan relationship, 2.03
consultants, 2.03[7]
credit inquiries, 2.03[6]
late payments, 2.03[3]
loan procedure manuals, 2.03[5]
memos to file, 2.03[1]
moving borrower out, 2.03(4]
overdrafts, 2.03[2]
Administrative Dispute Resolution Act,
2.01[4][iv]
Administrative expense in bankruptcy,
environmental cleanup as, 9.02[6][b][iv]
Administrative penalties. See Penalties
Advances
See also Overdrafts
against pending lawsuit, 5.02(2]
commitment provisions, 1.02[2][b][ix]
conditioned on pledge of collateral,
subordination, 7.02[2][d][i], 7.03
discretionary advance clauses, 2.01[4][f]

exercising as issue of good faith, 4.03[1][a]

Index

Adbverse interests of customers, fiduciary duty,
5.04[2][c]
Advising clients, duty to disclose, 5.04[2][a]
Affirmative defenses. See Defenses
Agency liability
misrepresentation, 5.06[4][b]
securities laws, 10.04[5]
Agreements
See also Commitments to lend;
Documentation of loan relationship;
Workouts defined under Bankruptcy
Code § 1823(e), 11.03[2], App. 1.04
in principle, 1.02[1]
oral, 1.02, 5.03[2][b]
enforceability, 5.03[2][b]
merger clauses, 2.01[4][1]
statute of frauds, 5.06[4][c]
Agreements to negotiate, 1.04[1]
Agricultural Credit Act of 1987, violation as bad
faith, 4.03[6]
Aiding and abetting
RICO, 6.05[2]
securities laws, 10.04[3]
Air pollution, liability, 9.04
Alter ego liability, 5.05, App. C.03
disregard of corporate personality, 5.05[1]
requisite degree of control, determining,
5.05[2]
Alternative Mortgage Transaction Parity Act,
5.02[2]
Anticipatory repudiation, 1.04[2]
Anti-tying suits, 10.07[3]
Application fees, 1.02[2][b][x]
Arbitration, 2.01[4][i]
advantages to lenders, 2.01[4]i][iii]
agreements, 2.01[4][i]
class action, 2.01[4][i]
common law, 2.01[4][i]
consumer, 2.01[4][i], 2.01[4][i][i]
contract validity, 2.01[4][i]
disadvantages to lenders, 2.01[4][i] [iv]
disclosure, 2.01[4][i][i]
equitable estoppel, 2.01[4][i]
exclusive authority, 2.01[4][i] [i]
Federal Arbitration Act, 2.01[4][i][i]
fiduciary’s obligation, 2.01[4][i]
fraud claims, 2.01[4][i]
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judicial review, limited, 2.01[4][i]

negligence claims, 2.01[4][i]

nonsignatory’s power to compel arbitration,
2.01[4][i]

punitive damages, 2.01[4][i]

RICO claims, 6.05[8], 6.05[13], 2.01[4][i]
torts, outrageous, 2.01[4][i][ii]
unconscionable clause, 2.01[4][i]ii]

Uniform Arbitration Act, 2.01[4][i][ii]

Asbestos, 9.07
Asset Conservation, Lender Liability, and

Deposit Insurance Protection Act of 1996,

9.02[6][e]

Asset defined under Bankruptcy Code

§ 1823(e), 11.03[4]

Assignment of Note to Coguarantor, 5A.09
Attorneys

negligent representation, liability, 13.04[3]

workout counsel
duties, 3.03
retaining, 3.02([2]
strategy formulation, 3.04

Attorney’s fees, RICO, 6.02[3], 6.05[13]
Audits, environmental, 9.02[7][a], Exh. 9.1
Automatic stay, bankruptcy, 9.02[6] [b][ii]

B

Bad faith
See also Breach of good faith and fair dealing
lost profit damages, 12.02[4][c]
Bank failures. See Failures of banks
Bank Holding Company Act (BHCA), 10.07(3],
App. G.09
Dodd-Frank financial reform, 10.17
Volcker rule, 10.17
Bankruptcy Code
abandonment of hazardous sites, 9.02[6][b]/iii]
administrative expense priority claim, 1.05[4]
administrative expense, treating environmental
cleanup as, 9.02[6][b][iv]
automatic stay, 9.02[6][b][ii]
CERCLA and, 9.02[6][b]
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6][e]
commitments to lend to bankrupt debtors,
1.05[4]
cramdowns, 1.05[5]
dischargeability of claims, 9.02[6][b][i]
effect on guarantor’s liability, 5A.08
fraudulent conveyances, 8.02[3]
guarantor’s liability when borrower is
bankrupt, 5A.08
hardship discharge test, 10.08
insider transferee, 8.02(3]
intercreditor agreements, 1.05(5]

postpetition financing authorized by
bankruptcy court, 1.05[4]

preferential transfers, 8.04

prepetition lending agreement, 1.05(4]

savings clauses, 1.05[5]

Section 1823(e) and D’Oench, Dubme,
11.01[2], 11.01[3], 11.03[1], App. L.06
definition of “agreement,” 11.03(2], App.

1.04
definition of “asset,” 11.03[4]
definition of “minutes of said board,”
11.03[5], App. 1.07
definition of “official record,” 11.03[3]
transactions covered by, 11.03[6]
transactions not covered by, 11.03(7]
trustees’ powers to avoid transfers, 11.05
solvency issues, 1.05[5]
subordination, 7.01[1]
burden of proof, 7.01[1][c]
contractual subordination, 7.01[1][a]
equitable subordination, 7.01[1][b],
7.02(3]
undue hardship, 10.08
workout alternative, 3.07[2]

Bankruptcy Reform Act of 1994, 8.04[2],
8.04[2][a]

BHCA. See Bank Holding Company Act

Bilateral loan agreements, 1.02[2][a]

Binding nature of loan documents, 1.02[1]

Blue sky laws, 10.02[3]

Boilerplate provisions, loan commitments,
1.02[2][b] [xii]

Breach of contract, 5.03, App. C.01
See also Breach of loan commitment
actions constituting, 5.03(2]

material breach, 5.03[2][a]
oral agreements, 5.03(2][b]
refusal to release collateral, 5.03[2][c]
unconscionability, 5.03[2][d]
damages, 5.03[1][a], 12.02[1][a], C12.02[1][b]
lost profit damages, 12.02(3], C12.02[4]
duress as defense, 5.07[1]
equitable remedies, 5.03[1][b]
RICO and pattern of racketeering activity,
6.03(3]
right of action, 5.03[2][e]
Breach of fiduciary duty, 5.04
case law on duty owed, 4.02[2][a], App. C.02
construction borrowers, to, 5.04[2][e]
customers with adverse or
competing interests, to, 5.04[2][c]
depositors, duty to, 5.04[2][b]
disclosure, 4.02[2][a], 5.04[1][b], 5.06[5]
advising customers, duty to
disclose during, 5.04[2][a]
loan participants, to, 5.04(2][d],
5.06[6][c][ii]
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other creditors, to, 5.06[6][c][iii]
pledgee’s duty, 5.04[2](f]
common law, nature of fiduciary
relationship, 5.04[1][a], App. C.02
duty to disclose, 5.04[1][b]
lender as fiduciary, 5.04[1][c]
equitable subordination, 7.02[1][b]
usurping business opportunity, 5.04[1][a],
5.04[2][a]

Breach of good faith and fair dealing, 4.03—4.06
affirmative defense to foreclosure, 4.04[3]
avoidance techniques, 4.06
bank liability, 4.02[1]
commitment negotiation, 1.04[1]
compensatory damages, 4.04[1]
discretion exercised by lender, 4.03[1]
implied promise not to sue in bad faith, breach

of, 4.03[5]
oral modification of loan agreement, 4.03(3]
policy violations by lender, 4.03[4]
punitive damages, 4.04(2]
remedies, 4.04
affirmative defense to foreclosure, 4.04[3]
compensatory damages, 4.04[1]
punitive damages, 4.04(2]
reversal of course of dealing, 4.03[3][b]
statutory violations by lender, 4.03[6]
tortious breach, 4.05
workout negotiations, false sense of security,
4.03[3][a]
wrongful acceleration, 4.03(2]
Breach of implied promise not to sue in bad
faith, 4.03(5]
Breach of loan commitment, 1.01[1], 1.04, App.
A.01[6]
anticipatory repudiation, 1.04[2]
bad faith negotiation, 1.04[1]
capacity and authority to contract as element
of contract formation, 1.03[1]

conditions precedent, assessment of
satisfaction, 1.04[2]

consideration as element of contract formation,
1.03[5]

damages, 1.01[1]
anticipatory repudiation, 1.04[2]

defense of violation of legal lending limit,
1.04[3]

definiteness of all material terms as element of
contract formation, 1.03(3]

elements of contract formation, 1.03

intent to enter contract as element of contract
formation, 1.03[2]
agreement on all material terms, 1.03[2][c]
complexity of transaction, 1.03[2][d]
expression of intent not to be bound,

1.03(2][a]

part performance, 1.03(2][b]

offer and acceptance as elements of contract
formation, 1.03[4]
oral commitments, 1.02[3]
part performance as intent to enter contract,
1.03[2][b]
seller’s action against buyer’s lender, 1.05[1]
violation of legal lending limit as defense,
1.04[3]
Breach of peace, 5A.07[1]
Bridge banks, 11.01[1]
D’Oench, Dubhme doctrine, applicability,
11.01[3]
Brownfields
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996,
9.02[6][e]
Brownfields Federal Partnership Action
Agenda, 9.02[7][g]
Economic Redevelopment Initiative, 9.02[7][g]
Bulk transfer rule of UCC, 11.04
Burden of proof
equitable subordination, 7.01[1][c]
estoppel, 5.12[2]
waiver, 5.12[4]

C

California
fraudulent or negligent misrepresentation of
credit information, App. D.04
good faith and fair dealing, App. B.05
privacy law, 5.13
punitive damages, 12.03[2]
security breach, 5.13
statute of frauds, 5.06[4][c], App. A.03
unconscionability statute, 5.03[2][d]
Capacity and authority to contract, 1.03[1],
App. A.01[1]
Capitalization. See Undercapitalization
Causation
borrower’s financial failure, 13.04[2]
RICO, 6.04[5], App. H.08
causation in fact, 6.04[5][a]
proximate cause, 6.04[5][b]-6.04[5][c]
CERCLA. See Comprehensive Environmental
Response, Compensation, and Liability Act
Certificates of participation, 10.05(5]
Check kiting, 5.10([2][b]
Choice-of-law provisions, 2.01[4] (k]
Citizens’ suits, RCRA, 9.03[1]
Civil actions. See Litigation; Litigation strategies
Civil rights laws, 10.07[7]
Class actions
abuse of class, 5.04[2][a]
bans in arbitration agreements, 2.01[4][i
refund anticipation loan program, 5.04(2][a]
RICO, 6.05[14]
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trust beneficiaries suing over “sweep” fees,
5.0412][g
waiver agreement, 2.01[4][i][i]
Clean Air Act, 9.04
Cleanup costs. See Environmental liability
Clean Water Act, 9.04
Closely held corporations, liability, 5.05[1]
Closing of loan, 2.02
discussion of documents, 2.02[1]
oral modifications, 2.02[2]
review of documents, 2.02[1]
waiver of conditions precedent
accidental waiver, 2.02[3]
lead lender’s authority, 2.02[4]
unauthorized waiver, liability of lender,
1.05[2]
Coercion. See Duress
Collateral
commitment provisions, 1.02[2][b][vii]
essential element of contract, 1.03[3]
impairment, effect on guarantor’s liability,
5A.05, 5A.07
refusal to release, 5.03[2][c]
turnover provisions of workout agreements,
3.05[7]
workout procedures
bankruptcy liquidation, 3.07(2]
evaluation of collateral position, 3.03[4]
new collateral, obtaining, 3.05[6]
turnover of collateral, provisions for,
3.05[7]
Collateral estoppel, RICO, 6.05[10]
Colorado, good faith and fair dealing, App. B.06
Commitment fees, 1.02[2][b][x], 12.01[2][a],
App. A.03
consideration as element of contract formation,
1.03[5]
usury allegations, 5.02(2], 5.02(8], App. A.03
Commitment letters. See Commitments to lend
Commitments to lend, 1.01-1.05
See also Documentation of loan relationship
acceptance, 1.03[4], App. A.01[4]
silence construed as acceptance, 1.03[4]
acceptance period, 1.02[2][b][xi]
advances, conditions precedent, 1.02[2][b][ix]
agreements in principle, 1.02[1]
agreements to negotiate, 1.04[1]
amount of commitment, 1.02[2][b][iii]
essential element of contract, 1.03[3]
bankruptcy implications, 1.05[4]
bilateral agreements, 1.02[2][a]
binding nature of documents, 1.01[1], 1.02[1],
1.04[1]
expression of intent not to be bound,
1.03(2][a]
boilerplate provisions, 1.02[2][b][xii]
breach, 1.01[1], 1.04, App. A.01[6]

anticipatory repudiation, 1.04[2]
bad faith negotiation, 1.04[1]
capacity and authority to contract as
element of
contract formation, 1.03[1], App. A.01[1]
conditions precedent, assessment of
satisfaction, 1.04[2]
consideration as element of contract
formation, 1.03[5], App. A.01[5]
damages, 1.01[1], App. A.01[7]
anticipatory repudiation, 1.04[2]
defense of violation of legal lending limit,
1.04[3]
definiteness of all material terms as element
of
contract formation, 1.03[3], App.
A.01[3]
elements of contract formation, 1.03
intent to enter contract as element of
contract
formation, 1.03[2], App. A.01[2]
agreement on all material terms,
1.03[2][c]
complexity of transaction, 1.03[2][d]
expression of intent not to be bound,
1.03[2][a]
part performance, 1.03[2][b]
offer and acceptance as elements of contract
formation, 1.03[4], App. A.01[4]
oral commitments, 1.02[3]
part performance as intent to enter
contract, 1.03[2][b]
seller’s action against buyer’s lender, 1.05[1]
business/legal interface, 1.01[2]
capacity and authority to contract, 1.03[1],
App. A.01[1]
closing conditions, unauthorized waiver,
1.05[2]
collateral provisions, 1.02[2][b][vii]
essential element of contract, 1.03[3]
commitment fees and expenses, 1.02[2][b][x],
App. A.03
consideration as element of contract
formation, 1.03[5]
conditions precedent to duty to advance,
1.02[2][b][ix]
breach of commitment, 1.04[2]
consideration, 1.03[5], App. A.01[5]
contract formation, 1.03, App. A.01
counteroffers, 1.03[4]
cramdowns, 1.05[5]
decision to grant or deny credit, 1.01[2]
definiteness of all material terms, 1.03([3], App.
A.01[3]
detrimental reliance, 1.05[1], App. A.02
effectiveness period, 1.02[2][b][xi]
elements of contract formation, 1.03
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environmental audit as condition precedent,
1.02[2][b][ix]
exculpatory clause, 1.02[2][b][xii]
fees and charges of lender, 1.02[2][b][iv]
commitment fees and expenses,
1.02[2][b][x], App. A.03
consideration as element of contract
formation, 1.03[5]
guaranties or other assurances, 1.02[2][b] [viii],
App. A.03
indemnification clause, 1.02[2][b][xii]
integration clause, 1.02[2][b][xii]
intent
binding nature of documents, 1.02[1]
element of contract formation, 1.03[2],
App. A.01[2]
letters of intent, 1.02[1]
intercreditor agreements, 1.05(5]
interest rate and computation, 1.02[2][b][iv],
App. A.01[3][c]
essential element of contract, 1.03[3]
joint ventures, 1.05[5]
letters of intent, 1.02[1]
liability of lender, 1.01[1], 1.05
detrimental reliance, 1.05[1]
regulatory matters, 1.05[3]
third-party beneficiaries, to, 1.05[1]
unauthorized waiver of closing conditions,
1.05[2]
memoranda of understanding, 1.02[1]
nonbinding term sheet or letter of intent,
1.02[1]
sample term sheet, Exh. 1.1
offer and acceptance, 1.03[4], App. A.01[4]
open terms, good faith negotiation, 1.04[1],
App. A.01[3][d]
oral commitments, 1.02[3]
definiteness of all material terms, 1.03[3]
intent to enter contract, complexity of
transaction, 1.03[2][d]
parties, 1.02[2][b][i]
capacity and authority to contract, 1.03[1]
intent to enter contract, 1.03[2]
part performance as intent to enter contract,
1.03[2][b]
preliminary transaction documents, 1.01[3],
1.02[1]
prepayment provisions, 1.02[2][b][v]
principal provisions, 1.02[2][b]
proposals, 1.02[1]
purpose of loan, 1.02[2][b][ii]
regulatory matters, liability of lender, 1.05[3]
repayment provisions, 1.02[2][b][v]
essential element of contract, 1.03[3]
risk management, 1.01(2]
savings clauses, 1.05[5]

silence construed as rejection or acceptance,
1.03[4]
solvency issues, 1.05[5]
standby fees, 1.02[2][b][x]
statute of frauds, applicability, 1.02(3]
subordination provisions, 1.02[2][b][vi],
1.02[2][b][vii], App. A.03
term of loan, App. A.01[3][b]
term sheets, 1.02[1]
third-party beneficiaries, liability of lender to,
1.05[1]
type of loan, 1.02[2][b][ii]
unilateral agreements, 1.02[2][a]
violation of legal lending limit as defense to
breach of commitment, 1.04[3]
waiver of closing conditions, liability of lender,
1.05[2]
written commitments, 1.02[2]
acceptance period, 1.02[2][b][xi]
advances, conditions precedent,
1.02[2][b][ix]
amount of commitment, 1.02[2][b][iii]
essential element of contract, 1.03[3]
bilateral agreements, 1.02[2][a]
boilerplate provisions, 1.02[2][b][xii]
collateral provisions, 1.02[2][b][vii]
essential element of contract, 1.03[3]
commitment fees and expenses,
1.02[2][b][x]
conditions precedent to duty to advance,
1.02[2][b][ix]
breach of commitment, 1.04[2]
effectiveness period, 1.02[2][b][xi]
evidence, as, 1.01[3]
exculpatory clause, 1.02[2][b][xii]
fees and charges of lender, 1.02[2][b][iv]
commitment fees and expenses,
1.02[2][b][x]
guaranties or other assurances,
1.02[2][b][viii]
indemnification clause, 1.02[2][b][xii]
integration clause, 1.02[2][b][xii]
interest rate and computation,
1.02[2][b][iv]
essential element of contract, 1.03[3]
nonbinding term sheet or letter of intent,
1.02[1]
parties, 1.02[2][b][i]
preliminary transaction documents,
1.01[3], 1.02[1]
prepayment provisions, 1.02(2][b][v]
principal provisions, 1.02[2][b]
purpose of commitment, 1.01[3]
purpose of loan, 1.02[2][b][ii]
repayment provisions, 1.02[2][b][v]
essential element of contract, 1.03[3]



Index-6

LAW OF LENDER LIABILITY

[References are to paragraphs (1), appendixes (App.), and exhibits (Exh).]

subordination provisions, 1.02[2][b][vi],
1.02[2][b][vii]
type of loan, 1.02[2][b][ii]
unilateral agreements, 1.02[2][a]
Common law
alter ego liability, 5.05
breach of fiduciary duty, 5.04, App. C.02
due care, 5.10[2][b]
fraud, 5.06, 5.06[3], App. C.04
fraudulent conveyances, 8.02[1]
fraudulent or negligent misrepresentation,
5.06[1], 5.06[2], 5.06[4]
good faith obligation, 4.02[1]
guarantors and, 5A.03
nuisance actions, 9.06
Community Reinvestment Act, 10.12[1]
Comparative negligence standard, 5.06[2]
Compensatory damages, 4.04(1]
duress, 5.07(3]
forseeability rule, 12.02
applied to borrower, 12.02[1]
applied to lender, 12.02(2]
Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA),
9.02
Bankruptcy Code and, 9.02[6][b]
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6][e]
Brownfields Economic Redevelopment
Initiative, 9.02(7](g]
defenses to liability, 9.02[4]
EPA rule
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6][e]
security interest exemption, 9.02[6][d]
FDIC guidance, 9.02(7][f]
innocent purchaser defense, 9.02[4]
“owner” or “operator” liability, 9.02[6][c]
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6][e]
“person” defined, 9.02[1]
potentially responsible parties, 9.02[1]
protective measures, 9.02[7]
recordkeeping and reporting requirements,
9.02[2]
response costs, 9.02(2]
state equivalents, 9.02[5]
strict, several, and joint liability, 9.02[3],
9.02(4]
threats to lenders, 9.02[6]
Comprehensive Thrift and Bank Fraud
Prosecution and Taxpayer Recovery Act,
11.05

Conditions precedent

commitments to lend, duty to advance,
1.02[2][b][ix]
breach of commitment, 1.04[2]
environmental audit as, 1.02[2][b][ix]
waiver
accidental waiver, 2.02[3]
lead lender’s authority, 2.02[4]
unauthorized waiver, liability of lender,
1.05[2]

Conflicts of interest
customers with adverse interests, 5.04[2][c]
fiduciary duty, 5.04[1][a]

Connecticut, good faith and fair dealing, App.
B.07

Consideration
commitments to lend, 1.03[5], App. A.01[5]
definition, 5.03[2]
promissory estoppel does not require, 5.12[3]

Conspiracy
RICO, 6.04[7]
securities laws, 10.04[4]

Constitutionality
punitive damages, 12.03(2]
replevin laws, 10.09
RICO, 6.04[1][c]

Construction borrowers, duty to, 5.04[2][e],
App. A.03

Constructive fraud, 5.04[2][a], 5.06[3],
5.06[6][a], 5.06[6][c][ii], 5.06[6][c][iii]

Consultants, use in administration of loan
relationship, 2.03(7]

Contract formation. See a/so commitments to
lend
arbitration agreements, 2.01[4](i]
investment contract, 10.03[1]
online agreements, 2.01[4][i]

Contracts. See Agreements; Breach of contract;
Commitments to lend; Documentation of loan
relationship

Contractual business relations, interference,
5.08[1], 5.08[2][b]

Contractual subordination, 7.01[1][a]

Contribution, availability for RICO defendants,
6.05[12]

Control
agreements granting, 7.02(2][d][ii]
alter ego cases, 5.04[2]
duress combined with control over borrower,

5.07[4]
equitable subordination, lender control
warranting, 7.02[2][b]
fraud to gain control over borrower, 5.06[6][a]
interference with exercise of control, 5.08[2][c]
pattern of racketeering activity to gain control
over debtor, 6.03[2]
RICO requirement of “control or interest,”

6.04[4], App. G.07
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causation in fact, 6.04[5][a][iii]
Controlling person’s liability, securities laws,
10.02[1][b], 10.04[2]
Conversion, 5.08[2][d]
Corporations
closely held corporations, liability, 5.05[1]
disregard of corporate personality, alter ego
liability, 5.05[1]
dummy corporations and usury laws, 5.02[7]
interference with governance, 5.08(3]
Costs of actions, RICO, 6.02[3]
Counteroffers, commitments to lend, 1.03[4]
Course of dealing, reversal, 4.03([3][b]
Covenant of good faith. See Good faith and fair
dealing
Credit freeze, 5.13
Credit information, liability for providing,
2.03[6], 5.06[5], 5.06[6][c], 10.05[7], App.
E07
avoidance techniques, 5.06[8]
damages, 5.06[7]
defamation, 5.09[2]
state case law, App. D.01-D.36
Credit insurance and bank’s fiduciary duty,
5.04[2][a]
Creditors, fraud upon, 5.06[6][c], 5.06[6][c][iii]
Criminal penalties. See Penalties
Customer identification program, 10.14[2]
Customer information
disposing of, 10.18
minimum requirements of protection, 10.14[2]
notification to customer by financial
institution, 10.12[3]
safeguarding, 10.12(3]

unauthorized access to, 10.12[3]

D

Damages

See also Punitive damages; Treble damages

benefit of bargain, A.01(7][a]

breach of contract, 5.03[1][a], 12.02[1][a]—
12.02[1][b]

breach of good faith and fair dealing, 4.04[1]

breach of loan commitment, 1.01[1], App.
A.01[6]
anticipatory repudiation, 1.04[2]

burden on plaintiff, 12.03[3]

compensatory damages, 12.02

duress, 5.07(3]

emotional distress, 5.08[2][b]

expert witnesses, 13.06[4]

formulating, strategy, 13.02[4][a]

fraud, 5.06(7]

liquidated damages, 12.01

lost profit damages, 12.02[3]-12.02[4], App.
A.01[7][b]

malicious prosecution, damages for, 12.03(3]
mental anguish, damages for, 12.02[1][b]
punitive damages, 12.03(1], 12.03([2], 12.03[3]
RICO, 6.05[13]
state law, reach of, 12.03[2]
Deceptive trade practices, state statutes and treble
damages, 12.04[2]
Defamation, 5.09
privilege defense, 5.09(2]
truth as absolute defense, 5.09[1]
Default, 3.01-3.07
See also Workouts
avoidance by lender, 7.03
environmental liability, effect on decision
whether to foreclose, 9.02[7][e]
event-of-default provisions, 2.01[4][e]
lockbox arrangements, 2.01[4][g]
loan modifications, 3.07[3]
management change clauses, 2.01[4][d]
material adverse change clauses, 2.01[4][c]
mortgage foreclosure, 3.07[4]
Defenses
See also Waivers
breach of good faith as affirmative defense to
foreclosure, 4.04[3]
breach of loan commitment, violation of legal
lending limit, 1.04[3]
CERCLA, 9.02[4]
defamation, 5.09
D’Oench, Duhme doctrine, effect, 11.02[1]—
11.02[2]
duress, 5.07[1]
estoppel, 5.12
formulating, strategy, 13.02[4][b]
fraudulent misrepresentation, 5.06[4]
holder in due course, 11.04
misrepresentation, 5.06(4]
privilege defense to defamation, 5.09(2]
preempted by FIRREA, 11.02[1]
truth as absolute defense to defamation,
5.09[1]
usury, 5.02, 5.02[2]
Deficiencies of documentation, workout
agreements curing, 3.05[5]
Definiteness of all material terms, 1.03[3], App.
A.01[3]
Definitions
“agreement” under Bankruptcy Code
§ 1823(e), 11.03[2]
“asset” under Bankruptcy Code § 1823(e),
11.03[4]
consideration, 5.03[2]
“enterprise” under RICO, 6.02[2], 6.04[2][a]
equitable subordination, 7.01
good faith, 4.02[3]
Uniform Commercial Code, 4.02[2][b]
guaranty, 5A.01
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holder in due course, 11.04
insider, 7.02[2][c]
interference tort, 5.08[1]
“minutes of said board” under Bankruptcy
Code § 1823(e), 11.03[4]
“official record” under Bankruptcy Code
§ 1823(e), 11.03[3]
“owner” or “operator” for CERCLA liability,
9.02(6][c]
“pattern of racketeering activity,” 6.02[2],
6.04[1]
“person” under CERCLA, 9.02[1]
Racketeer Influenced and Corrupt
Organizations Act (RICO), 6.02(2]
security, 10.03[1]
“unlawful debt” under RICO, 6.02[2]
waiver, 5.12[4]
Demand notes, 2.01[4][a]
danger of using, 2.01[4][a][iii]
impure demand notes, 2.01[4][a][ii]
pure demand notes, 2.01[4][a][i]
Deposits. See Commitment fees
Detrimental reliance
See also Estoppel
commitments to lend, 1.05[1], App. A.02

Dischargeability of claims in bankruptcy, 5A.01,

9.02[6][b][i]
Discharges. See Environmental liability
Disclaimers of usury, savings clauses, 5.02[4]
Disclosure of information
See also Credit information, liability for
providing fiduciary duty, 5.04[1][c]
advising customer, 5.04[2][a]
guarantors, to, 5.06[6][d]
misrepresentation arising out of failure to
disclose, 5.06(2]
securities laws, 10.02[1], 10.02[2], 10.03[3]
Discovery
Federal Rules of Civil Procedure, 13.02[1],
13.05[6]
motions, 13.05[6]
Discretionary advance clauses, 2.01[4][f]
exercising as issue of good faith, 4.03[1][a]
Documentation of loan relationship, 2.01
See also Commitments to lend
anti-waiver provision, 2.02[4]
arbitration provisions, 2.01[4][i]
advantages to lenders, 2.01[4]]i][iii
disadvantages to lenders, 2.01[4][i
Federal Arbitration Act, 2.01[4][i][i
Uniform Arbitration Act, 2.01[4][i
choice-of-law provisions, 2.01[4][k]
deficiencies, workout agreements curing,
3.05([5]
demand notes, 2.01[4][a]
danger of using, 2.01[4][a][iii]
impure demand notes, 2.01[4][a][ii]

pure demand notes, 2.01[4][a][i]
discretionary advance clauses, 2.01[4](f]
exercising as issue of good faith, 4.03[1][a]
environmental audits
environmental liability, 9.02[7][b]
indemnity provisions, 9.02[7][b][ii]
representations and warranties,
9.02[7][b][i]
event-of-default provisions, 2.01[4][e]
forms, use of, 2.01[2]
forum selection clauses, 2.01[4](j]
general insecurity clauses, 2.01[4][b]
inconsistency among documents, 2.01(3]
indemnity provisions
environmental liability, 9.02[7][b][ii]
jury waiver provisions, 2.01[4][h]
justifiability of documents, 2.01[1]
loan provisions, 2.01[4]
arbitration provisions, 2.01[4][i]
advantages to lenders, 2.01[4][i][iii]
disadvantages to lenders, 2.01[4](i][iv]
Federal Arbitration Act, 2.01[4][i][i]
Uniform Arbitration Act, 2.01[4][i][ii]
assignment prohibition, 2.01[4][n]
choice-of-law provisions, 2.01[4][k]
demand notes, 2.01[4][a]
danger of using, 2.01[4][a][iii]
impure demand notes, 2.01[4][a][ii]
pure demand notes, 2.01[4][a][i]
discretionary advance clauses, 2.01[4](f]
exercising as issue of good faith,
4.03[1](a]
event-of-default provisions, 2.01[4][e]
forum selection clauses, 2.01[4](j]
general insecurity clauses, 2.01[4][b]
jury waiver provisions, 2.01[4][h]
lockbox arrangements, 2.01[4][g]
management change clauses, 2.01[4][d]
material adverse change clauses, 2.01[4][c]
merger clauses, 2.01[4][1]
oral modification prohibition, 2.01[4][m]
transfer prohibition, 2.01[4][n]
lockbox arrangements, 2.01[4][g]
management change clauses, 2.01[4][d]
material adverse change clauses, 2.01[4][c]
merger clauses, 2.01[4][1]
modification of loan agreement
good faith issues, 4.03[1][d]
oral modification, 4.03[3]
closing of loan, 2.02[2]
prohibition, 2.01[4][m]
oral modification
closing of loan, 2.02[2]
good faith issues, 4.03[3]
prohibition, 2.01[4][m]
purpose of documents, 2.01[1]

3/12



3/12

INDEX

Index-9

[References are to paragraphs (1), appendixes (App.), and exhibits (Exh).]

representations and warranties of
environmental liability, 9.02[7][b][i]
review for litigation, 13.02[1]
subordination of nonshareholder claims,
effect of agreements granting control,
7.02[2][d][ii]
totality of documents, 2.01[3]
workout procedures
curing prior document deficiencies, 3.05[5]
review of documents by counsel, 3.03[1]
Dodd-Frank financial reform, 10.17
D’Oench, Dubme doctrine, 11.01[2], App.
H.01-H.06
Bankruptcy Code § 1823(e), 11.01[3], 11.03,
11.05, App. H.04
case law under, 11.02, 11.02[1], App. H.01
expansion to new entities, 11.06
federal codification, 11.01[3]
Federal Deposit Insurance Corporation’s
internal guidelines on raising defenses,
11.07, Exh. 11.1
fidelity bond, 11.02[3]
innocent borrowers, 11.02[4], App. H.02
knowledge of banking authorities, effect,
11.02[5], App. H.03
state law application, 11.02(3]
tort claim, 11.02[2]
transactions not covered by, 11.02[3]
Dummy corporations and usury laws, 5.02[7]
Duress, 5.07
Bankruptcy Code § 1823(e) and DOench,
Dubme, effect, 11.05
bargaining power, 5.07[1]
case law, 5.07[4], App. C.05
damages, 5.07(3]
economic duress, 5.07[2]
“hard bargaining” distinguished, 5.07[2]
motive of defendant, 5.07[4]
remedy, 5.07(3]
Duty
to disclose. See Breach of fiduciary duty;
Fiduciary duty
good faith and fair dealing, 4.02[1]

to exercise reasonable care, 5.10(1]

E

Economic duress, 5.07(2] , 5.10[2][c], see also
Economic loss doctrine
Economic loss doctrine, 5.10(2](c]
Electronic Signatures in Global and National
Commerce Act (E-Sign Act), 10.13
Electronic Commerce
digital certificates, 10.13[2]
Employer-employee relationship, RICO, 6.05(3]
Employment Retirement Income Security Act
(ERISA), preemption of usury laws,

Endangered Species Act, 9.04
Enhanced automobile receivables (EARs),
whether deemed securities, 10.03[1]
“Enterprise” requirement of RICO. See
Racketeer Influenced and Corrupt
Organizations Act
Environmental liability
abandonment of hazardous sites, 9.02[6][b][iii]
administrative expense, treating cleanup as,
9.02[6][b][iv]
allocation of damages, 9.02(7][c]
asbestos, 9.07
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996,
9.02[6][e]
audits, environmental, 9.02[7][a]
commitments to lend, audit as condition
precedent, 1.02[2][b][ix]
Brownfields Economic Redevelopment
Initiative, 9.02[7](g]
burden of proof, 9.02[7][c]
CERCLA, 9.02
cleanup as administrative expense,
9.02[6][b][iv]
cleanup orders, 9.02[2]
common law nuisance actions, 9.06
contaminated aquifers, final EPA policy,
9.02[7][g]
contaminated property, prospective buyers and
EPA rule, 9.02[7][g]
default, whether to foreclose, 9.02[7][e]
development of closed military bases,
9.02[7][g]
exemption, EPA rule, 9.02[6][d]
indemnity provisions, 9.02[7][b][ii]
insurance, 9.02[7][c]
investigations by audits, 9.02[7][a]
land development restrictions, 9.04
liens, 9.05
“owner” or “operator” liability, 9.02[6][c]
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6]([e]
participation in borrower’s business, effect,
9.02[7][d]
penalties, 9.02(2]
preexisting conditions on land, 9.06[1]
PRP letters, 9.02[7][c]
radon, 9.07
RCRA, 9.03, 9.02[7][g]
representations and warranties, 9.02[7][b][i]
securities laws, applicability, 10.05(8]
security interest exemption, EPA rule,
9.02[6][d]
state laws, 9.08
superlien statutes, 9.05
toxic torts, 9.07
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underground storage tanks, secured creditors
protected, 9.02[7][g], 9.03(2]

value diminished due to contamination,
9.02[6][a]

wetlands, 9.04

workout procedures, evaluation during, 3.03([3]
Environmental Protection Agency (EPA),
9.02-9.04
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996
and EPA’s authority to issue rules under
CERCLA, 9.02[6][e]

memorandum on EPA rule, 9.02[6][d]

orders and fines, 9.04

security interest exemption, EPA rule,
9.02[6][d]

Equal Credit Opportunity Act, § 5A.03

Equitable estoppel, 2.01[4][i], 5.12[2]

Equitable remedies, breach of contract,
5.03[1][b]

Equitable subordination, 7.01-7.03
appropriate/inappropriate uses, 7.01[3]
avoidance techniques, 7.03
Bankruptcy Code, 7.01[1], 7.01[1][b]

burden of proof, 7.01[1][c]
contractual subordination, 7.01[1][a]
Section 1823(e) and D’Oench, Dubme,
effect, 11.05
burden of proof, 7.01[1][c]
case law, 7.02
collateral, protection of by lender, 7.02[2][e]
creditor in bankruptcy, 7.02[2][a]
criteria, 7.02
defined, 7.01
innocent creditors, 7.02[3], 7.02[4]
insider, lender as, 7.02[2][c]
nonshareholder claims, 7.02(2], App.
E.01-E.02
fraudulent conduct warranting
subordination, 7.02[2][a]
insider status, risk of, 7.02[2][c]
legitimate lender action, 7.02[2][d]
lender control warranting subordination,
7.02[2][b]
penalties, 7.02(3]
punitive damages, 7.02[3]
risk to lender, 7.01[2]
shareholder claims, 7.02[1], App. E.03
breach of fiduciary duty, 7.02[1][b]
undercapitalization, 7.02[1][a]
tax penalties, 7.02(3]

ERISA. See Employment Retirement Income
Security Act

Estoppel, 5.12
collateral estoppel, RICO, 6.05[10]
D’Oench, Dubme doctrine, 11.01[2]
promissory estoppel, 5.12[3], App. A.02

Evidence. See Burden of proof; Motions in limine;
Standard of proof

Exchange Act. See Securities and Exchange Act
of 1934

Exculpatory clauses, commitments to lend,
1.02[2][b] [xii]

Expert witnesses, 13.02[1], 13.06[4]

F

Failures of banks, 11.01-11.06, App. H.01-H.06
See also D’Oench, Duhme doctrine
bridge banks, 11.01[1]
D’Oench, Dubme doctrine, 11.01[1],
11.01[2]
receivership, 11.01(1]
RICO claims, 6.03[9]
Failure to state a claim, motion, 13.05[1]
Fair dealing. See Good faith and fair dealing
Fair Labor Standards Act (FLSA), 10.07(2]
False statements
See also Fraud; Fraudulent misrepresentation
borrower making, 13.04[1]
“Family resemblance” test, 10.03[1]
FDIC. See Federal Deposit Insurance Corporation
Federal Arbitration Act, 2.01[4][i][i]
Federal consumer protection statutes, 10.07(8]
Federal Deposit Insurance Corporation (FDIC)
failed banks and, 11.01[1]\
guidance on stolen information, 10.18
guidelines on raising defenses under D’Oench,
11.07, Exh. 11.1
holder in due course status, 11.01[4], 11.04
receivership of failed banks, 11.01[1]
Federal Family Education Loan (FFEL)
program, 10.08
Federal Rules of Civil Procedure, discovery,
13.02[1], 13.05[1], 13.05[6]
Federal Tort Claims Act (FTCA), 10.07[4]
Fees
See also Attorney’s fees; Commitment fees
disguised interest, 5.02[6]
trust beneficiaries suing over “sweep” fees,
5.04[2][g]
FFEL. See Federal Family Education Loan
pl'Ogl'am
Fiduciary duty
See also Breach of fiduciary duty
common law, 5.04[1][a]
construction borrowers, to, 5.04[2][e]
customers with competing or adverse interests,
to, 5.04[2][c]
depositors, to, 5.04[2][b]
disclosure of information, 5.04[1][a]—
5.04[1][c]
advising customer, during, 5.04[2][a]
building inspection report, 5.06[6][a]
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guarantors, to, 5.06[6][d]
investors, to, 4.03[1][c]
participation loans, 5.04[2][d],
5.06[6][c][ii]
takeout purchasers, to, 5.06[6][e]
lender as fiduciary, 5.04[1][b]
burden of proof in equitable subordination,
7.01[1][c]
insider status confers on lender, 7.02[2][c]
loan application, creates duty, 5.04[1][b]
loan participants, to, 5.04[2][a], 5.04[2][d],
5.06[6][c][ii]
longstanding business relationship, 5.04[1][a]
special relationships, existence or absence,
4.02[1]
Financial advice, duty to disclose to customer,
5.04[2][a]
Financial Institutions Reform, Recovery,
and Enforcement Act (FIRREA), effect on
D’Oench, Duhme, 11.03[1]
Financial projections, inclusion in workout
agreements, 3.05[4]
Fines. See Penalties
FIRREA. See Financial Institutions Reform,
Recovery, and Enforcement Act
Florida, securities law, 10.02[3]
FOIA requests. See Freedom of Information Act
requests
Foreclosure
breach of good faith as affirmative defense,
4.04(3]
environmental liability, effect on decision
whether to foreclose, 9.02[7][e], 9.08
judicial, 11.05A
Mortgage Electronic Registration System,
3.07[4]
nonjudicial, 11.05A
partial, 9.08
sales, 8.01, 8.03[2]
securities acquired during, lender’s liability for
selling, 10.05[6]
successor lender liability, 3.07[4]
transfer of note, 3.07[4]
Forseeability rule
applied to borrower, 12.02[1]
applied to lender, 12.02(2]
Forfeiture of secured property by government,
10.11
Forfeiture under RICO, 6.05[15]
Forged checks, 5.10(2][a]
Forms, use in documentation of loan relationship,
2.01[2]
Forum selection clauses, 2.01[4][j]
forum non conveniens, 13.05[5][b]
motions to change forum, 2.01[4][j],
13.05[5][al
RICO claims, effect, 6.05[9]

student loans, 10.08
Forward-looking statement]
liability of second actors, 10.04([3]
requirements, 10.02(4]
Fraud
See also Racketeer Influenced and Corrupt
Organizations Act
borrower committing, 5.05[6][b]
borrower, upon, 5.06[6][a]
borrower’s claim, 5.03[2][b]
breach of duty to disclose, 5.06[5]
check kiting, 5.10[2][b]
common law, 5.06, 5.06[3], App. C.04
Comprehensive Thrift and Bank Fraud
Prosecution and Taxpayer Recovery Act,
11.05
contract, avoided, 5.06[6][c]
constructive fraud, 5.04[2][a], 5.06[3],
5.06[6][a], 5.06[6][c][ii], 5.06[6][c][iii]
control over borrower, to gain, 5.06[6][a]
credit inquiry avoidance techniques, 5.06[8]
creditors, upon, 5.06[6][c], 5.06[6][c][iii]
damages, 5.06[7]
defenses to misrepresentation, 5.06[4]
D’Oench, Dubhme doctrine, effect, 11.02[1]
endorsement, 5.10[2][b]
equitable subordination warranted by,
7.02[2][a]
fraudulent misrepresentation, 5.06[1], 5.06[4]
fraudulent suppression, 5.06[6][a]
guarantors, upon, 5.06[6][d], 5A.03
negligent misrepresentation, 5.06(2]
partial performance exception, 5.03[2][b]
punitive damages, 12.03(2]
securities sales, 10.02[1][c]
statute of frauds, 1.02[3], 5.03[2][b],
5.06[4][c]
sureties, upon, 5.06[6][d]
takeout purchasers, upon, 5.06[6][e]
third parties by, 5.06[6][f]
Fraudulent conveyances, 8.01-8.04
Bankruptcy Code, 8.02[3]
common law, 8.02[1]
corporate insider benefit, 8.02(3]
foreclosure sales, 8.01, 8.03[2]
leveraged buyouts, 8.01, 8.03[1], 8.03[1][c][i]
safe harbor, 8.03[1]
UFCA, 8.02[2]
UFTA, 8.02[2], 8.02[4]
Fraudulent misrepresentation, 5.06, 5.06[1],
5.06[4], 5.06[6][b]
agent-principal liability, 5.06[4][b]
attorney liability, 13.04[3]
damages, 5.06[7]
defenses to action, 5.06[4]
elements, 5.06[1], 5.06[4][a]
reliance, 5.06[4][a]
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secondary actor, 10.04[3]
state case law, App. D.01-D.36
Freedom of Information Act (FOIA) requests
environmental audit making, 9.02[7][a]
FTCA. See Federal Tort Claims Act
FTC Holder Notice required for student loans,
10.08

G

General insecurity clauses, 2.01[4][b]

Good faith and fair dealing, 4.01-4.06
acceleration, wrongful, 4.03[2]
acceleration-at-will, UCC provision, 4.02[2][d]
avoidance of breach, 4.06
bargaining stage, 4.02[1]
breach, 4.03-4.06

affirmative defense to foreclosure, 4.04[3],

App. B.18

avoidance, 4.06

commitment negotiation, 1.04[1]

compensatory damages, 4.04[1]

discretion exercised by lender, 4.03[1]

financial concessions forced on borrower,

4.03(3][a]

guarantors, 5A.05

implied promise not to sue in bad faith,

breach of, 4.03[5]
oral modification of loan agreement,
4.03[3]

policy violations by lender, 4.03[4]

punitive damages, 4.04[2]

remedies, 4.04

reversal of course of dealing, 4.03[3][b]

statutory violations by lender, 4.03[6]

tortious breach, 4.05

workout negotiations, false sense of security,

4.03(3][a]

wrongful acceleration, 4.03(2]
breach of implied promise not to sue in bad

faith, 4.03(5]
challenge, 4.02[1]
commitment negotiations, 1.04[1]
common law obligation, 4.02[1]
compensatory damages, 4.04[1]
compliance with loan requirements, 4.03[1][d]
contract formation, 4.02[1]
control by lender, 4.05
definitions of good faith, 4.02(3]

Uniform Commercial Code, 4.02[2][b]
demand notes, applicability to, 2.01[4][a][i]
determination of good faith, 4.02[4]
discretion of lender, exercising as issue of good

faith, 4.03(1]

cases upholding terms of agreement,

4.03[1][d]

KMC 1 decision, 4.03[1]]a]

cases following, 4.03[1][b]
plaintiff’s opening statement, Exh. 4.1
other cases involving lender’s discretion,
4.03[1][c]
fiduciary, 5.04[1][b]
franchise agreements, 4.03(1][d]
insurance, 4.02(1]
issues of good faith, 4.03
breach of implied promise not to sue in bad
faith, 4.03[5]
customer access to records, 4.03[1][c]
discretion of lender, exercising, 4.03[1],
4.03[1][d]
oral modification of loan agreement,
4.03[3]
policy violations by lender, 4.03[4]
statutory violations by lender, 4.03[6]
wrongful acceleration, 4.03[2]
loan administrators, 4.03[1]
mixed subjective-objective standard of good
faith, 4.02[4][c]
objective standard of good faith, 4.02[4][b]
oral modification of loan agreement, issues of
good faith, 4.03[3]
false sense of security in workout
negotiations, 4.03[3][a]
reversal of course of dealing, 4.03[3][b]
overview, 4.01
performance stage, 4.02[1]
policy violations by lender, issues of good faith,
4.03[4]
punitive damages, 4.04(2], 12.03[1]
“pure heart and empty head” rule, 4.02[4][a]
remedies for breach, 4.04
affirmative defense to foreclosure, 4.04[3]
compensatory damages, 4.04[1]
punitive damages, 4.04(2]
Restatement (Second) of Contracts, 4.02[1],
4.02(2](a]
reversal of course of dealing, issues of good
faith, 4.03(3][b]
standards of good faith, 4.02[4]
mixed subjective-objective standard,
4.02[4][c]
objective standard, 4.02[4][b]
subjective standard, 4.02[4][a]
state case law, 4.02[1], 4.02[2][a], App.
B.01-B.52
statutory obligation, 4.02
statutory violations by lender, issues of good
faith, 4.03[6]
subjective standard of good faith, 4.02[4][a]
tortious breach, 4.05
Uniform Commercial Code, 4.02[2],
4.02(2](a]
acceleration-at-will provision, 4.02[2][d]

definition of good faith, 4.02(2][b]
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general provision, 4.02(2][a]
nonwaiver provision, 4.02[2][c]
waivers, UCC prohibition, 4.02[2][c]
workouts, 3.01
false sense of security, 4.03[3][a]
wrongful acceleration, issues of good faith,
4.03[2]
Goods and services, 5.03
Gramm-Leach-Bliley, 10.12[1], 10.12[2],
10.12[3], 10.12[4], 10.13[8]
Guaranteed Student Loan Program (GSLP),
10.08
Guaranties
See also Guarantors
commitment provisions, 1.02[2][b][viii], App.
A.03
continuing guarantee, 5A.01
extension, 5A.04
insiders with, 8.04[2]
SBA guaranties and negligence, 5.10[2][c]
types of, 5A.01
Guarantors, Ch. 5A
bankruptcy of borrower, effect, 5A.06, 5A.08
claims and defenses, 5A.02
common law and, 5A.03
contract creating liability, 5A.01, 5A.03
subsequent alteration of contract, 5A.04
corporate officer, 5A.03
deficiency suits against, 3.07[1]
discharge of liability, 5A.01, 5A.04
fraud upon, 5.06[6][d], 5A.03
impairment of collateral, effect on liability,
5A.05
negligent misrepresentation to government
guarantor, 5.06[2]
notice to, 5A.06
proceeding against security interest rather than
against guarantor, 5A.07
Restatement of the Law of Suretyship and
Guaranty, applicability, 5A.01, 5A.04
state law favoring, 5A.05
UCC, applicability, 5A.01
waiver of rights, 5A.01
workouts
deficiency suits against guarantors, 3.07(1]
meetings with workout counsel, 3.03[5]
parties to agreements, 3.05[2]

H

“Hard bargaining,” distinguished from duress,
5.07[2]

Hazardous substances or wastes. See
Environmental liability; Resource Conservation
Recovery Act

Holder in due course, 11.01[4], 11.04, App.
H.05

Holder Rule, 10.08

Holding companies, RICO allegations, 6.04[2]([c]

Home Affordable Modification Program
(HAMP), 3.07(3]

Home Owner’s Loan Act, 10.16

Hostile takeovers, bank’s fiduciary duty to
customers involved, 5.04[c]

“Hot goods”
foreclosure and sale by lender, 10.07(2]
test, 10.03[1]

Identity theft
bank negligence, 5.10(2][b]
duty of care, 5.13
state laws, 5.13
web site and technological issues, 10.12[3]
Implied promise not to sue in bad faith, breach
of, 4.03[5]
Indemnification
commitment provision, 1.02[2][b][xii]
environmental liability, 9.02[7][b] [ii]
RICO defendants, availability, 6.05[1]
Indorsement, 5.10[2]([b]
Inducements, fraudulent inducements under
RICO, 6.03[8]
Information sharing
money laundering, 10.14[1]
terrorist activities, 10.14[2]
Injunctive relief
RCRA, 9.03[1]
RICO, 6.02[3], 6.05[11]
Innocent borrowers and D’Oench, Duhme
doctrine, 11.02[4], App. H.01
Innocent creditors, equitable subordination,
7.02(3], 7.02[4]
Innocent purchaser defense, CERCLA, 9.02[4]
Insecurity clauses, 2.01[4][b]
Insider status
defined, 7.02[2][c]
equitable subordination, 7.02[2][c]
guaranty, lender with, 8.04[2]
lender with, 8.04[1]
Insolvency. See Bankruptcy
Interagency Guidance on Subprime Lending,
10.12
Insurance
Bankruptcy Code § 183(e), applicability to
insurance contract, 11.03(7]
credit insurance and bank’s fiduciary duty,
5.04(2][a]
environmental cleanup, 9.02(7](c]
mortgage insurance, bank’s duty to advise
borrower, 5.04[2][a]
Integration clauses, commitments to lend,

1.02[2][b][xii]
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Intent
See also Scienter, fraudulent misrepresentation
commitments to lend
binding nature of documents, 1.02[1],
App. A.01[2]
element of contract formation, 1.03[2]
letters of intent, 1.02[1]
usury, 5.02[3]
Intentional torts
interference, 5.08[1]
punitive damages, 12.03[2]
Interest
See also Usury
commitment provision, 1.02[2][b][iv]
essential element of contract, 1.03[3], App.
A.01[3][c]
prime rate cases under RICO, 6.03[1]
state-chartered banks, 10.12[1]
“Interest” requirement, RICO, 6.04(4],
6.04[5][a] [iii], App. G.07
Interference, 5.08
case law, App. C.06
breach of loan commitment, 5.08[2][a]
exercise of control, 5.08[2][c]
obtaining secured position, 5.08[2][b]
contractual or prospective business relations,
5.08[1]
corporate governance, 5.08(3]
definition of tort of interference, 5.08[1]
punitive damages, 5.08(2][a], 12.03[2]
Internal Revenue Code
liability under, 10.07[1]
tax preparers, 5.04[2]
Interstate commerce, RICO requirement, 6.04[6]
Investment Company Act, 10.02[5]
Investment contract, deemed security, 10.03[1]

J

L

Joint liability, CERCLA, 9.02[3]
Jurisdiction, RICO, 6.02(3], 6.05[7]
Jury instructions
litigation strategy, 13.06[5]
punitive damages, 12.03[2]
Jury trials
demand for, motions to strike, 13.05[3]
duress treated as tort, 5.07(3]
waiver provisions in loan documents,

2.01[4][b], 2.01[4][h]

K

Knowledge of banking authorities, effect on
D’Oench, Duhme doctrine, 11.02[5]

Labor laws, lender’s liability under, 10.07([2]
Land development, restrictions on, 9.04
Late fees, consumer loans, 12.01[2][c]
Late payments, 2.03[3]
Lawyers. See Attorneys
Lead paint, 9.08
Leases, applicability of Bankruptcy Code
§ 183(e), 11.03[7]
Lending limit violation, defense to breach of
commitment, 1.04[3]
Lending practices
predatory, 10.16
unfair or deceptive, 10.16
Letters of credit
Bankruptcy Code § 183(e), applicability,
11.03[6]
duty to pledgees, 5.04[1][f]
extension of guarantee despite expiration of,
5A.04
Letters of intent, 1.02[1]
Leveraged buyouts, 8.01, 8.03[1]
Liability
See also Commitments to lend; Good faith and
fair dealing
detrimental reliance, commitments to lend,
1.05[1]
environmental cleanup, 9.01
joint liability, CERCLA, 9.02[3]
negligence, 5.10(2](b]
preferential transfers, 8.04
secondary actor, 10.04[3]
vicarious liability, RICO, 6.05[3]
Libel. See Defamation
Licenses, 5.03
Liens
environmental liability, 9.05
mechanic’s liens, priority, 11.03[2]
Limited partnership loans
RICO claims, 6.03[5]
securities laws liability, 10.05[2], App. E02
Liquidated damages, 1.01
commitment fees, 12.01[2][a]
determining validity of clauses, 1.01[1]
late fees, consumer loans, 12.01[2][c]
prepayment charges, 12.01[2][b]
remedies, 12.01[2][d]
Liquidation. See Bankruptcy
Litigation
breach of implied promise not to sue in bad
faith, 4.03[5]
deficiency suits against guarantors, 3.07[1]
failed workouts, deficiency suits against
guarantors, 3.07[1]
forum selection clauses, 2.01[4](j]
workout procedures
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agreement provisions for litigation, 3.05[7]
failed workouts, deficiency suits against
guarantors, 3.07[1]
Litigation strategies, 13.01-13.06
causes of borrower financial failure, 13.04[2]
dishonesty of borrower, 13.04[1]
documents, review, 13.02[1]
formulating strategy, 13.02[4]
master chronology, 13.02[2]
offensive lender strategy, 13.04
pretrial motions, 13.05
settling cases, 13.02[4][a]
standing, lack of, 13.05[2]
testimony, coordinating, 13.03[1]
third parties, suits against, 13.04(3]
trials, 13.06
witnesses
coordinating testimony, 13.03[1]
expert witnesses, 13.06[4]
interviewing, 13.02[3]
preparation, 13.03
sensitizing to legal issues, 13.03[2]
Loan account officers. See Account officers
Loan administration. See Administration of loan
relationship
Loan agreements. See Commitments to lend;
Documentation of loan relationship
Loan closing. See Closing of loan
Loan commitment fees. See Commitment fees
Loan commitments. See Commitments to lend
Loan documentation. See Documentation of loan
relationship
Loan officers as witnesses. See Litigation
strategies, subheading: witnesses
Loan participation agreements, 2.05
Loan procedure manuals, 2.03([5], 13.02[1]
Loan provisions. See Documentation of loan
relationship
Loans, types. See Commitments to lend
Lockbox arrangements, 2.01[4][g]
Loss, attempts at avoiding or limiting, RICO
claims, 6.03[4]
Lost profits damages, 12.02[3]-12.02[4][e], App.
A.01[7][b]
bad faith on part of defendant, 12.02[4][e]
exceptions
loss of particular contract, 12.02[4][c]
provable damages, 12.02[4][b]
existing businesses, 12.02[3]
general prohibition, 12.02(4][a]
real estate investment, 12.02[4][d]
start-up businesses, 12.02(4]

M

Mail and wire fraud, RICO, 6.02[2],
6.04[5][a][i], 6.05[1]

Management change clauses, 2.01[4][d]
Management of borrower
avoidance by lender, 7.03
securities laws liability, 10.05[4]
Manuals. See Loan procedure manuals
Marketing practices
consumer credit, 10.16
unfair or deceptive, 10.16
Maryland
Deposit Insurance Fund, 6.04[5][c]
good faith and fair dealing, App. B.1
Massachusetts, customer privacy law, 5.13
Material adverse change clauses, 2.01[4][c]
Material breach of contract, 5.03[2][a]
Material fact
defined, 10.03[2]
disclosure in securities registration, 10.02[1][b]
fraudulent misrepresentation, 5.06[4][a]
omission, 10.03[2]
Material terms, definiteness of, 1.03[3]
Mechanic’s liens, priority, 11.03(2]
Meetings, workout procedures, 3.03(5]
Memoranda of understanding, commitments to
lend, 1.02[1]
Memos to file, administration of loan, 2.03[1]
Merger clauses, 2.01[4][1]
Mergers or takeovers
hostile takeovers, bank’s fiduciary duty to
customers involved, 5.04[2][c]
RICO claims, 6.03[6]
Military annual percentage rate, 10.15
“Minutes of said board” defined under
Bankruptcy Code § 183(e), 11.03[4]
Misrepresentation. See Fraudulent
misrepresentation; Negligent misrepresentation
Modification of loan agreement
good faith issues, 4.03[1][d]
oral modification, 4.03[3]
closing of loan, 2.02[2]
prohibition, 2.01[4][m]
Money laundering
information sharing, 10.14[3]
prevention programs, 10.14[1]
Monitoring of borrower’s financial status, 7.03,
App. E04
Mortgage Electronic Registration System,
3.07[4]
Mortgage foreclosure sales. See Foreclosure
Mortgage insurance, bank’s duty to advise
borrower, 5.04[2][a]
Most favored lender status, 5.02(2]
Motions, litigation strategy, 13.05
Motions in limine, 13.05[7]
Motives of lenders, where duress at issue, 5.07[4]
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N

National Environmental Policy Act, 9.04
Negligence, 5.10, App. C.07
case law
common law, 5.10[2][b]
SBA guaranties and, 5.10[2][c]
UCC, 5.10(2][a]
credit card issuance, 5.10[2][b]
duty to exercise reasonable care, 5.10[1]
elements, 5.10[1]
indorsement missing, 5.10[2][b]
lender liability, 5.10[2][b]
online theft, 5.10[2][b]
per se, 5.10[2][b]
proximate cause, 5.10[1]
state law not preempted by Regulation J,
5.10[2][b]
Negligent misrepresentation, 5.06(2],
5.06[0][c][i]
agent-principal liability, 5.06[4][b]
attorneys liable for, 13.04[3]
damages, 5.06[7]
state case law, App. D.01-D.36
Negotiable instruments. See Holder in due course
New York
estoppel, 5.1[2]
fiduciary duty to disclose, 5.04[1][c]
fraudulent or negligent misrepresentation of
credit information, App. D.3
good faith and fair dealing, App. B.33
prima facie tort, 5.11
promissory estoppel, 5.1[3]
Nonbinding term sheets or letters of intent,
1.02[1]
Nonshareholder claims, subordination, 7.02[2],
App. E.01
See also Shareholder claims, equitable
subordination
North Carolina
good faith, obligation, 4.02[1]
insurance law, 4.02[1]
Notice
FTC Holder Notice required for student loans,
10.08
oral, 1.04[2]
workout, transfer to, 3.02[1]
written, 1.04[2]
Notice of Right to Cancel, 13.02[1]

Nuisance actions, 9.06

(0)

“Official record” defined under Bankruptcy
Code § 183(e), 11.03(3]
Online agreements, 2.01[4][i]
Opening of trials, litigation strategy, 13.06[1]
Oral agreements
See also Oral loan commitments; Promissory
estoppel
breach, 5.03[2][b]
merger clauses, 2.01[4][1]
parol evidence rule, 5.03[2][b], App. A.03
statute of frauds, 5.03[2](c], 5.06[4][c]
Oral loan commitments, 1.02[3]
definiteness of all material terms, 1.03[3]
intent to enter contract, complexity of
transaction, 1.03[2][d]
Oral modifications
closing of loan, 2.02[2]
good faith issues, 4.03[3]
prohibition, 2.01[4][m]
reverse mortgages, 2.01[4][m]
Oregon, good faith and fair dealing, App. B.38
Overdrafts
administration of loan relationship, 2.03[2]
fees as usury, 5.02[2]
workout procedures, 3.06

P

Offers, commitments to lend, 1.03[4], App.
A.01[4]

Officers, account. See Account officers

Parol evidence rule, 5.03[2][b], App. A.03
Participation in borrower’s business, cffect on
environmental liability, 9.02[7][d]
Participation loans, App. E05
duty to disclose, 5.04[2][d], 5.06[6][c][ii]
misrepresentation in sale, 6.03(7]
Parties
commitments to lend, 1.02[2][b][i]
capacity and authority to contract, 1.03[1]
intent to enter contract, 1.03[2]
workout agreements, guarantors included,
3.05[2]
Partnerships. See Limited partnership loans
Part performance, intent to enter contract,
1.03[2][b]
Pattern of racketeering activity. Sec Racketeer
Influenced and Corrupt Organizations Act
Payday loans, military personnel, 10.15
Penalties
environmental cleanup, 9.02([2]
RCRA, 9.03[1]
subordination, 7.02[3]
Perfect-tender-in-time rule, 12.01[2][b]
Pleading fraud with particularity under RICO,
6.05[0]
Pledgee’s duty, 5.04[2][f]
Pledge of stock as collateral, avoidance by lender,
7.03
Policy for credit inquiries, 5.06[8]
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“Ponzi” scheme, 8.02[3], 10.05[1]
Postpetition financing, subordination,
7.02[2][d][iii]
Predatory lending, 10.11
Preemption
Alternative Mortgage Transaction Parity Act,
10.17
DIDMCA and, 10.17
ERISA and usury laws,
FIRREA and D’Oench, Dubme, 11.03[1]
GLBA and state law, 10.12[14]
OCC rule, 10.17
OTS regulations, 10.17
student loans, 10.08
Preferential transfers, 8.04
lender as insider, 8.04[1]
lender paid in ordinary course of business,
8.04[3]
lender with insider guaranty, 8.04(2]
set-offs , 8.04[4]
Preliminary transaction documents, 1.01(3],
1.02[1]
Prepayment
charges, 12.01[2][b]
penalty, 10.16
prohibition, 12.01[2][b]
provisions, 1.02[2][b][v]
Pretrial motions, 13.02[1], 13.05
Prima facie tort, 5.11
Prime rate cases under RICO, 6.03[1]
Priority
mechanic’s liens, 11.03[2]
superpriority, postpetition financing,
7.02[2][d][iii]
Privacy, 10.12[3], 10.18
bank records, 5.13
customer information, 5.13, 10.12[1],
10.12[3]
FTC regulations, 10.12[3]
Gramm-Leach-Bliley Act, 10.12[3]
invasion, 5.13
lawyers, applicability, 10.12[3]
sale of insurance, 10.12[4]
state law, 5.13
Private rights of action
Private Securities Reform Act of 1995,
10.02[4]
RCRA, 9.03[1]
securities laws, 10.02[1], 10.02[2]
Private Securities Litigation Reform Act of
1995, 10.02[4]
Privilege defense to defamation, 5.09(2]
Procedure manuals for loans, 2.03[5], 13.02[1]
Product liability cases, punitive damages,
12.03[3]
Projections, financial; inclusion in workout
agreements, 3.05[4]

Promissory estoppel, 5.12[3], 5.12[4], App. A.0
Proposals, commitments to lend, 1.02[1]
Prospective business relations, interference,
5.08[1]
Proximate cause
negligence, 5.10[1]
RICO, 6.04[5][b]-6.04[5][c]
PRP letter, 9.02[7][c]
Punitive damages, 12.03, 12.03[3]
breach of fiduciary duty to depositors,
5.04[2][b]
breach of good faith and fair dealing, 4.04[2],
12.03[1]
constitutionality, 1.03[2]
disallowed instead of subordinated, 7.02[3]
due process limits, 12.03(2]
Federal Tort Claims Act, 10.07[4]
interference, 5.08[2][a]
jury awards, tightening standards of, 12.03[3]
jury instructions, 12.03[2]
nationwide policies of lender, 12.03[2]
relationship to damages, 12.03[2]
standard of proof, 12.03[2]
state law, reach of, 12.03[2]
Supreme Court cases, 12.03(2]
tort injury, 12.03[3]

R

Racketeer Influenced and Corrupt
Organizations Act (RICO), 6.01-6.07, App.
G.01-G.09
aiding and abetting liability, 6.05(2]
arbitration of claims, 6.05[8], 6.05[13]
association-in-fact enterprise, requirements,

6.04[2](a]
allegations to make person and enterprise
distinct, 6.04[2][c]
attempts at avoiding or limiting loss, 6.03[4]
attorney’s fees, 6.02[3], 6.05[13]
bank failures, 6.03[9]
bank mergers or takeovers, 6.03[6]
bankruptcy, effect of, 6.05[16]
breach of loan commitment, 6.03[3]
broad construction, 6.07
causation, 6.04[5], App. G.08
causation in fact, 6.04[5][a]
proximate cause, 6.04[5][b]-6.04[5][c]
class actions, 6.05[14]
collateral estoppel, 6.05[10]
“conduct or participate” requirement, 6.04[3],
App. G.06
conspiracies, 6.04[7]
constitutionality, 6.04[1][c], App. G.01
continuity required for pattern of racketeering
activity, 6.04[1][b]-6.04[1][c]
contribution, availability of, 6.05[1]
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“control or interest” requirement, 6.04[4],
App. G.07
causation in fact, 6.04[5][a][iii]
control over debtor, 6.03[2]

costs of actions, 6.02[3]

criminal case interpretations applicable to civil
cases, 6.04

criminal forfeiture, 6.05[15]

damages, 6.05[13]

definitions, 6.02[2]

disgorgement, 6.05[11]

“enterprise” requirement, 6.02[1], 6.02[2],
6.04[2], 6.04[2][a], 6.04[2][b], App. G.05

equitable remedies, 6.05[11]

forum selection clauses, validity, 6.05[9]

fraud by officers and directors of failed banks,
FDIC allegations, 6.03[9]

fraudulent inducements, 6.03[8]

gambling, illegal, 6.04[1][c]

holding companies, allegations to distinguish
person from enterprise, 6.04[2][c]

indemnification, availability of, 6.05[1]

in pari delicto defense, 6.05[17]

injunctive relief, 6.02[3], 6.05[11]

“interstate commerce” requirement, 6.04[6]

judicial interpretation, 6.04

jurisdiction, 6.02[3], 6.05[7], App. G.01

liability for aiding and abetting, 6.04[1][c],
6.05[2]

limited partnership loans, 6.03(5]

mail and wire fraud, 6.02[2], 6.03[1], 6.05[1]

miscellaneous cases, 6.03[1], 6.04[7]

misrepresentation in sale participation interests
in loans, 6.03[7]

participation interests in loans, 6.03(7]

“pattern of racketeering activity” requirement,
6.02[1], 6.04[1], App. G.04
definitions, 6.02[2], 6.04[1]

person/enterprise dichotomy, 6.04[2][b],
6.04[2][b][i]
allegations to make person and enterprise

distinct, 6.04[2][c]

pleading fraud with particularity, 6.05[6]

predicate acts, relationship between, 6.04[1][d]

preponderance of evidence for civil suits,
6.05[5]

prime rate cases, 6.03[1]

Private Securities Reform Act of 1995,
10.02[4]

proximate cause, 6.04[5][b]

remedies, 6.02[3], 6.05[11]

res judicata, 6.05[10]

Section 196 summarized, 6.02[1]

securities brokerage failures, 6.03[10]

service of process, 6.02[3]

set off of damages, 6.05[13]

standard of proof, 6.05(5]

standing, 6.02[3], 6.03[10], 6.04[5],
6.04[5][b], 6.04[5][d], App. G.02
conspiracies, 6.04[7]
statute of limitations, 6.05[4], App. G.09
statutory framework, 6.02, 6.02[1]
statutory provisions, 6.02[3]
subpoena of witnesses, 6.02[3]
subsidiaries or holding companies, allegations
to distinguish person from enterprise,
6.04[2][c]
Supreme Court (U.S.) cases, 6.06
treble damages, 2.01[4][i], 6.02[3], 6.05[13],
12.04[1]
trust departments, 6.03[11]
vicarious liability, 6.05[3]
wire fraud, 6.02[2]
Radon, environmental liability, 9.07
RCRA. See Resource Conservation Recovery Act
Real estate investment, lost profits, 12.02[4][d],
see also Real Estate Investment Trust
Real Estate Investment Trust, 1.02[2][b][x]
Real Estate Settlement Procedures Act, 13.05[1]
Reasonable care, duty to exercise, 5.10[1]
Receivership
desirability, 7.03
FDIC, 11.01[1]
real property sales, 11.05A
Recordkeeping requirements
See also Freedom of Information Act
CERCLA, 9.02[2]
Refund anticipation loan program, 5.04[2][a]
Registration statements for securities,
10.02[1][a]-10.02[1][b], 10.12[1]
Regulation S-K disclosures, 10.05(8]
REIT, see Real Estate Investment Trust
Releases
collateral, refusal as breach of contract,
5.03[2][c]
motion to dismiss based on, 13.05[4][b]
negligent misrepresentation, 5.06(2]
workout agreements, release of all prior
conduct, 3.05(3], 13.05[4][b]
Reliance
breach of fiduciary duty, 5.04[2][a]
causation in fact, RICO, 6.04[5][a][i]
estoppel, 5.12[2]
fraudulent misrepresentation, 5.06[4][a]
Remedies
See also Damages; Equitable subordination
breach of contract, 5.03[1][b]
breach of good faith obligation, 4.04
affirmative defense to foreclosure, 4.04[3]
compensatory damages, 4.04[1]
punitive damages, 4.04(2]
duress, 5.07[3]
liquidated damages, 12.01[2][d]

military borrowers, 10.15
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RICO, 6.02[3], 6.05[11]
specific performance, 5.03[1][b], 12.02[1][c]
Repayment of loan
See also Acceleration; Default; Workouts
commitment provisions, 1.02[2][b][v]
essential element of contract, 1.03[3]
late payments, 2.03[3]
Replevin statutes, 10.09
Reporting requirements
CERCLA, 9.02[2]
FinCen, 10.14[3]
terrorist activity, 10.14[3]
Reprehensibility factors, punitive damages,
12.03[2]
Representations and warranties, environmental
liability, 9.02[7][b][i]
Reputation. See Defamation
Rescission of contract due to duress, 5.07[1],
5.07(3]
Res judicata
motion to dismiss based on, 13.05[4][a]
RICO, 6.05[10]
Resolution Trust Corporation (RTC),
applicability of
D’Oench, Dubme doctrine, 11.01[3]
Resource Conservation Recovery Act (RCRA),
9.03
citizens’ suits, 9.03[1]
compliance costs, recovery, 9.02[2]
injunctive relief, 9.03[1]
penalties and fines, 9.03[1]
protective measures, 9.03[2]
threats to lenders, 9.03[2]
underground storage tanks, 9.02(7][g], 9.03[2]
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of
1996, 9.02[6][e]
RESPA, see Real Estate Settlement Procedures Act
Respondeat superior, RICO, 6.05(3]
Response costs, environmental cleanup, 9.02(2]
Restatement (Second) of Contracts
compensatory damages, 12.02[1]
consideration, 5.03[2]
good faith and fair dealing, 4.02[1], 4.02[2][a]
liquidated damages, 12.01[1], 12.01[2][d]
lost profit damages, 12.02[4][b], 12.02[4][e]
promissory estoppel, 5.12[3]
Restatement (Second) of Torts
duty to disclose, 5.04[1][c]
negligent misrepresentation, 5.05[2]
nuisance, 9.06[1]
prima facie tort, 5.11
Restitution for rescinded contract, 5.07(3]
Reversal of course of dealing, 4.03(3][b]
RICO. See Racketeer Influenced and Corrupt
Organizations Act

Right to Financial Privacy Act, 10.07(7]

Risk management, 1.01[2]

Risks to lenders, equitable subordination, 7.01[2]
RTC. See Resolution Trust Corporation

Rule 10b-5, 10.02(2], 11.02[1]

Rule 26(a)(2)(C), 2010 amendments to, 13.02[1]
Rule 26(b)(4), 2010 amendments to, 13.02[1]

S

SARA. See Superfund Amendments and
Reauthorization Act
Sarbanes-Oxley Act, 10.05A
Savings clauses, usury, 5.02[4]
SBA. See Small Business Administration
Scienter, fraudulent misrepresentation, 5.06[1],
5.06[6][a]
SEC. See Securities and Exchange Commission
Secret agreements. See D’Oench, Duhme doctrine
Section 1983 actions, 10.09
Securities Act of 1933, 10.02[1], 10.02[1][c]
definition of security, 10.03[1]
Securities and Exchange Act of 1934, 10.02[2]
definition of security, 10.03[1]
Securities and Exchange Commission (SEC),
10.02[1], 10.05(8]
Securities brokers, RICO claims against, 6.03[10]
Securities Investor Protection Corporation
(SIPC), 11.06
Securities laws, 10.01-10.06, App. E.01-E03,
F.05, E06, E08, E09
agency liability, 10.04[5]
aiding and abetting, 10.04(3]
avoidance of liability, 10.06
blue sky laws, 10.02[3]
civil liability, 10.04
conspiracy, 10.04[4]
controlling person’s liability, 10.02[1][b],
10.04[2]
credit information, 10.05[7]
definition of security, 10.03[1]
disclosure laws, 10.02[1], 10.02[2], 10.03[3],
10.03[4]
D’Oench, Dubme doctrine, effect, 11.02[1]
electronic media, 10.02[6], 10.03[4]
failing borrower, lender passively continuing
relationship, 10.05[3]
foreclosure, lender’s liability for selling
securities acquired in, 10.05[6]
fraud in securities sales, 10.02[1][c]
investment contract, 10.03[1]
lender liability fact patterns, 10.05
liability for borrower’s state taxes, 10.04[6]
limited partnership, loans to finance, 10.05(2]
loans for purchase of particular security,
10.05[1]
management of borrower’s business, liability of
lender for involvement, 10.05[4]
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manipulative or deceptive device, 10.02[2]
material facts, 10.03[2]
misstatements or omissions in registration
statement, 10.02[1][b]
money judgment for violation, 10.04
mutual funds, 10.10
participations in loan, 10.05[5]
primary liability of seller or purchaser, 10.04[1]
private offering exemption, 10.02[1][a]
private rights of action, 10.02[1], 10.02([2]
Private Securities Reform Act of 1995,
10.02[4]
privity requirements, 10.02[1][c]
registration statements, 10.02[1][a]—
10.02[1][b]
Securities Act of 1933, 10.02[1]
Securities and Exchange Act of 1934, 10.02[2]
state laws, 10.02[3]
theories of liability, 10.04
Securities Litigation Uniform Standards Act of
1998, 10.02[5]
Security breach
notification laws, 5.13
retaining transaction information, 5.13
Security interest
Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996,
9.02[6][e]
EPA rule on exemption from liability,
9.02[6][d]
proceeding against security interest rather than
against guarantor, 5A.07
tortious interference accomplished through
taking secured position, 5.08[2][b]
Self-dealing. See Breach of fiduciary duty
Servicemembers Civil Relief Act, 10.15
Service of process, RICO, 6.02[3]
Setoffs
breach of fiduciary duty, 5.06[5]
general insecurity clauses, 2.01[4][b]
preferential transfers, 8.04(4]
RICO damages, 6.05[13]
Settlements of cases, 13.02[4][a]
Shareholder claims, equitable subordination,
7.02[1], App. E.03
breach of fiduciary duty, 7.02[1][b]
nonshareholder claims, subordination, 7.02[2],
App. E.01-E.02
fraudulent conduct warranting, 7.02[2]a]
insider status, 7.02[2][c]
legitimate lender action, 7.02[2][d]
advances conditioned on pledge of
collateral, 7.02[2][d][i]
agreements granting control,
7.02[2][d][ii]
postpetition financing, 7.02(2][d]iii]
lender control warranting, 7.02[2][b]

undercapitalization, 7.02[1][a]
Silence as rejection or acceptance of loan
commitment, 1.03[4]
SIPC. See Securities Investor Protection
Corporation
Slander. See Defamation
Small Business Administration (SBA) guaranties
and lender negligence, 5.10(2][c]
Software, 5.03
South Carolina
garnishment, 10.08
student loan guaranty, 10.08
Specific performance, 5.03[1][b], 12.02[1][c]
Standard of proof
alter ego liability, 5.05(2]
punitive damages, 12.03(2]
RICO, 6.05([5]
Standby fees. See Commitment fees
Standing
lack of, motions to dismiss, 13.05[2]
RICO, App. G.02
RICO claims, 6.02[3], 6.03[10], 6.04[5],
6.04(5][d]
causation in fact, 6.04[5][a][ii]
conspiracies, 6.04[7]
State laws
See also specific state names
blue sky laws, 10.02[3]
choice-of-law provisions, 2.01[4][k]
deceptive trade practices and treble damages,
12.04(2]
enforcement powers, 10.17
environmental liability, 9.02[5], 9.08
nuisance, 9.06[2]
restrictions on land development, 9.04
superliens, 9.05
estoppel, 5.12[2]
fiduciary duty to disclose, 5.04[1][c]
fraudulent or negligent misrepresentation of
credit information, App. D.01-D.36
good faith and fair dealing, App. B.01-B.5
jury waiver provisions, 2.01[4][h]
mechanic’s liens, priority, 11.03[2]
prima facie tort, 5.11
preemption, 10.16
preemption under Dodd-Frank Act, 10.17
punitive damages, 12.03(2]
reach of to other states, 12.03[2]
replevin, 10.09
RICO statutes and treble damages, 12.04[1]
securities laws, 10.02[3]
statute of frauds, 5.06[4][c]
statute of limitations, 5.06[9]
unconscionability, 5.03[2][d]
Statute of frauds, 5.03[2][b], 5.06[4][c]
commitments to lend, applicability to, 1.02[3],
5.03[2][c], App. A.03
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Statute of limitations
acknowledgment of liability, 5.06[9]
RICO, 6.05[4], 5.06[9], App. H.09
Strategies. See Litigation strategies
Strict liability, CERCLA, 9.02[3]
Student loans
code of conduct for lenders, 10.08
guaranteed program, 10.08
statute of limitations, 10.08
Subordination
See also Equitable subordination
commitment provisions, 1.02[2][b][vi],
1.02[2][b][vii], App. A.03
Subpoenas, RICO, 6.02[3]
Subprime Lending, Interagency Guidance on,
10.11
Subsidiaries
RICO allegations, 6.04[2][c]
undercapitalization, equitable subordination,
7.02[1][a]
Suits. See Litigation; Litigation strategies
Summary judgment motions, 13.05[1]
Superfund. See Comprehensive Environmental
Response, Compensation, and Liability Act
Superfund Amendments and Reauthorization
Act (SARA), 9.02
liens, 9.05
penalties, 9.02(2]
response costs, 9.02(2]
responsible parties, 9.02[1]
state equivalents, 9.02[5]
strict, several, and joint liability, 9.02[3]
threats to lenders, 9.02[6]
Superlien statutes, 9.05
Superpriority, postpetition financing,
7.02[2][d][iii]
Sureties, fraud upon, 5.06[6][d]

T

Takeout purchasers, fraud upon, 5.06[6][e]

Takeovers. See Mergers or takeovers

Tax liability of lenders, 10.07[1]

Tax penalties, subordination, 7.02[3]

Tax refund loans, military personnel, 10.15

Term sheets, 1.02[1]

Terrorist activity
information on sharing, 10.14(3]
prevention programs, 10.14[1]
reporting, 10.14[3]

Testimony. See Litigation strategies

Third parties, suits against, 13.04(3]

Third-party beneficiaries, liability of lender to,
1.05[1]

Threats. See Duress

Thrift Institutions Restructuring Act (TIRA),
10.07(3], App. E09

TILA, see Truth in Lending Act
Time requirements
commitments to lend, period of acceptance
and effectiveness, 1.02[2][b][xi]
RICO statute of limitations, 6.05[4]
workouts, 3.05[1]
TIRA. See Thrift Institutions Restructuring Act
Torts
arbitration of, 2.01[4][i][ii]
breach of contract as, 12.03[3]
breach of good faith obligation, 4.05
defamation, 5.09
D’Oench, Duhme doctrine, effect, 11.02[1],
11.02[2]
duress treated as, 5.07[3]
duty or foreseeability, 5.10[2][b]
economic loss and, 5.10[2][c]
Federal Tort Claims Act (FTCA), 10.07[4]
interference, 5.08, 5.08[1], App. C.06
negligence, 5.10, App. C.07
nuisance, 9.06
outrageous, 2.01[4][i][ii]
prima facie tort, 5.11
punitive damages, 12.03(3]
Toxic torts, 9.07
Trade creditors, lender’s dealings with, 7.03
Treble damages, 12.04
CERCLA, 9.02[2]
deceptive trade practices, state statutes,
12.04[2]
punitive damages awards, 12.03[3]
RICO, 6.02[3], 6.05[13]
state statutes, 12.04[1]
Trials, litigation strategy, 13.06
borrower’s story, 13.06[3]
expert witnesses, 13.06(4]
lender’s story, 13.06[2]
opening, 13.06[1]
Trust beneficiaries, duty to, 5.04[2][g]
Trust departments, RICO claims against,
6.03[11]
Trustees’ powers to avoid transfers, Bankruptcy
Code § 183(e) and D’Oench, Duhme, 11.05
Truth as absolute defense to defamation, 5.09(1]
Truth in Lending Act, 13.02[1], 13.05[1]
Tying arrangements, 10.07[3]

U

UCC. See Uniform Commercial Code
UFCA. See Uniform Fraudulent Conveyance Act
UFTA. See Uniform Fraudulent Transfer Act
Unconscionability
application to sophisticated consumers, 5.14
breach of contract, 5.03[2][d]
constructive fraud, 5.06[3]
usury, 5.02[2]
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Undercapitalization, equitable subordination,
7.02[1][a]

Unfair or deceptive acts and practices, 5.14,
10.16

Unfair trade practices, lender who reneges on
promises, 12.04[2]

Uniform Arbitration Act, 2.01[4][i][ii]

Uniform Commercial Code (UCC)

See also Holder in due course

bulk transfer rule, 11.04

good faith obligation, 4.02(2], 4.02[2][a]
acceleration-at-will provision, 4.02[2][d]
definition of good faith, 4.02(2][b]
general provision, 4.02(2][a]
nonwaiver provision, 4.02[2][c]

guarantors, applicability, 5A.01

negligence, case law, 5.10(2][a]

Uniform Fraudulent Conveyance Act (UFCA),
8.02[2]

Uniform Fraudulent Transfer Act (UFTA),
8.02[4]

Unilateral loan agreements, 1.02(2][a]

Uniting and Strengthening America by
Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of
2001, 10.14
as applies to other laws, 10.14[3]
know your customer, 10.14[2]

Unjust enrichment, 5.03[1][b]

USA PATRIOT Act, see Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001

Usurping business opportunities, breach of
fiduciary duty, 5.04[1][a], 5.04[2][a]

Usury, 5.02, App. A.03
acceleration clauses, 5.02[6]
check overdraft fees, 5.02[2]
commitment fees, 5.02(2], 5.02[8], App. A.03
corporate loans, 5.02[7]
defense of usury, who may raise, 5.02(2]
D’Oench, Dubme doctrine, effect, 11.02[1]
dummy corporations to avoid liability, 5.02[7]
ERISA preemption, 5.02[2]
exemptions, 5.02[2]
intent, 5.02(3]
joint venture exception, 5.02[2]
jurisdiction, 2.01[4][i]
loan disguised as service, 5.02[5]
loan voided, 5.02[1]

NSF checks, 5.02[2]

overview, 5.02(1]

Ponzi schemes, 5.02[9]
restrictions, 5.02[2]

savings clauses, 5.02[4], 5.02[10]
scope of laws, 5.02[1], 5.02[2]

substance over form in determining, 5.02[5]

unconscionability, 5.02[2]
Utah, statute of limitations, 5.06[9]

\4

Vacatur, 2.01[4][i][i]

Vehicle title loans, military personnel, 10.15

Valuation of property, diminished due to
contamination, 9.02[6][a]

Venue. See Forum selection clauses

Vicarious liability, RICO, 6.05[3]

Visitorial powers, OCC, 10.17

Volcker rule, 10.17

\\4

Waivers, 5.12[4]

burden of proof, 5.12[4]

conditions precedent
accidental waiver, 2.02[3]
lead lender’s authority, 2.02[4]
unauthorized waiver, liability of lender,

1.05[2]

defined, 5.12[4]

good faith obligation, UCC nonwaiver
provision, 4.02[2](c]

guarantor, 5A.01

jury waiver provisions, 2.01[4][h]

WARN Act, lender’s duty under, 10.07(5]

Warranties, environmental liability, 9.02[7][b][i]

Waste disposal. See Environmental liability;
Resource Conservation Recovery Act
Water pollution, liability, 9.04
Wetlands, 9.04
Wire fraud. See Mail and wire fraud
Witnesses. See Litigation strategies
Workouts, 3.01-3.07
account officers
interview of officer by workout counsel,
3.03[1]
prior officers, discovery of desk files,
3.03(2]
role, 3.02[1]
agreements, 3.05
curing document deficiencies, 3.05(5]
documentation, 3.06
financial projections, inclusion, 3.05[4]
guarantors as parties, 3.05[2]
litigation, planning for, 3.05(7]
new collateral, obtaining, 3.05[6]
release of all prior conduct, 3.05(3]
time frame, 3.05[1]
turnover of collateral, provisions for,
3.05[7]
bankruptcy alternative, 3.07(2]
collateral
bankruptcy liquidation, 3.07(2]
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evaluation of collateral position, 3.03[4]
new collateral, obtaining, 3.05[6]
turnover of collateral, provisions for,
3.05[7]
control indicia, avoiding, 3.06
counsel for workout
duties, 3.03
retaining, 3.02([2]
strategy formulation, 3.04
criteria for transfer to workout, 3.02[1]
curing prior document deficiencies via workout
agreement, 3.05(5]
documentation of communications, 3.06
documentation of loan relationship
curing prior document deficiencies, 3.05[5]
review of documents by counsel, 3.03[1]
environmental risks, evaluation, 3.03[3]
failed workouts, 3.07
bankruptcy alternative, 3.07[2]
deficiency suits against guarantors, 3.07(1]
false sense of security in negotiations, good
faith issues, 4.03[3][a]
financial projections, inclusion in agreements,
3.05[4]
good faith and fair dealing, 3.01, 4.03(3][a]
guarantors
deficiency suits against guarantors, 3.07(1]
meetings with workout counsel, 3.03[5]
parties to agreements, 3.05[2]
interference with borrower’s business, avoiding,
3.06
interview of account officer by workout
counsel, 3.03[1]
litigation
deficiency suits against guarantors, 3.07[1]
planning for, 3.05[7]
meetings with borrowers and guarantors,
3.03[5]
monitoring of account, 3.06
new collateral, obtaining, 3.05[6]
notice of transfer to workout, 3.02[1]
parties to agreements, guarantors included,
3.05[2]
policy, 3.01
prospective lenders, communications with,
3.06
release of all prior conduct, 3.05[3],
13.05(4][b]
review of loan documents by workout counsel,
3.03[1]
staffing, 3.02
accessibility of staff to borrower, 3.06
counsel
duties, 3.03
retaining, 3.02([2]
strategy formulation, 3.04
transfer of loan to workout, 3.02[1]

strategy formulation, 3.04

time frame, 3.05[1]

transfer of loan to workout, 3.02[1]

turnover of collateral, provisions for, 3.05(7]
Written loan commitments. See Commitments

to lend

Wrongful acceleration, 4.03(2]





